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7 JOINT APPENDIX 
ae 23, UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
Grand Jury Impaneled October 31, 1957, Sworn in on 
November 5, 1957. 


The United States of America : Criminal No. 1212-"57 
Wis : Grand Jury No. Original 
Frederick G. Diehl Z Housebreaking 


(22 D.C.C. 1801) 
The Grand Jury charges: 
On or about May 13, 1957, within the District of Columbia, Frederick 
G. Diehl entered the dwelling of Vincenzo Leonelli, with intent to steal 
property of another. 
/s/ Oliver Gasch 


Attorney of the United States in and 
for the District of Columbia 


A TRUE BILL: 
/s/ Franklin M. Aaronson 
Foreman. 


2[ Filed January 3, 1958] 
PLEA OF DEFENDANT 

On this 3rd day of January, 1958, the defendant Frederick G, Diehl, 
appearing in proper person and requests counsel be appointed by the Court, 
which is so ordered, and, being arraigned in open Court upon the indictment, 
the substance of the charge being stated to him, pleads not guilty thereto. 

Copy of indictment given to deft. 

Deft. remanded to the D. C. JAIL. 


5[ Filed March 27, 1958 ] 
On this 27th day of March, 1958, came the attorney of the United States; 
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the defendant in proper person and by his attorney Edgar A. Wren, Esquire; 
whereupon the jurors of the regular Petit Jury panel serving in Criminal 
- Court No. 1, being called, are sworn upon their voir dire; and thereupon 
' comes a jury of good and lawful persons of the district of Columbia, to--wit: 
. Miss Pattie E. Anderson . Mrs. Alma P. Nichols 
Mrs. Ella V. Berdaus . Mrs. Etta M. Long 
Mrs. Esther D. Clements - Mrs. Mary D. Mason 
- Samuel K. Francis - Mrs. Lillian M. Hills 
- Miss Fanetta Friedman . Charles S. Nix 
Frederick J. Johnson - Mrs. Rose P. Jarman 
who are sworn to well and truly try the issue joined herein; whereupon the 
- Court directs the calling of two alternate jurors; thereupon Miss Anne C. 
Sullivan called and sworn as alternate juror #1 and Harold F. Saperstein 
_ is called and sworn as alternate juror #2; whereupon after hearing evidence 
in the case the alternate jurors are discharged and the jury retires to con- 
_ Sider its verdict; thereupon the jury returns into the Court and upon their 
oath say that they find the defendant guilty. 
| The case is referred to the Probation Officer of the Court and the de- 
_ fendant is remanded to the District of Columbia Jail. 
By direction of 
R. B. KEECH 
Presiding Judge 


| Present: 
United States Attorney 


| Criminal Court # 

_ By Joseph M. Hannon 

Assistant United States Attorney HARRY M. HULL, Clerk 
oaoaWatson By /s/ H. D. Pledger, Jr. 


Official Reporter Deputy Clerk 


16 [ Filed June 9, 1958 ] 
: On this 6th day of June, 1958 came the attorney for the government and 
the defendant appeared in person and by counsel, Edgar A. Wren, Esquire. 
IT IS ADJUDGED that the defendant has been convicted upon his plea of 
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not guilty and a verdict of guilty of the offense of 
HOUSEBREAKING 
as charged, and the Court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

IT IS ADJ UDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of 

Three (3) years to nine (9) years; said sentence to run concurrently 

with the sentence now being served. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 

/s/ R. M. Keech, 
United States District Judge. 


17[ Filed June 16, 1958 ] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO PROCEED 
WITHOUT PREPAYMENT OF COSTS ON APPEAL 


I, Frederick G. Diehl, being first duly sworn according to law, depose 
and say that I am the defendant in the above-entitled cause, and, in support 
of my application for leave to proceed in said cause without being required 
to prepay fees or costs, state as follows: 

1. That I am a citizen of the United States. 

2. That because of my poverty I am unable to pay the costs of said suit 


or action. 
3. That I am unable to give security for the same. 
4. ThatI believe I am entitled to the redress I seek in said suit or action. 
5. That the nature of my cause of action is briefly stated as follows: 
Appeal from Judgment in the above case. 
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/s/ Frederick G. Diehl 
SUBSCRIBED AND SWORN to before me this 12th day of June, 1958. 

/s/ J. E. Ottes, 

Notary Public, D. C. 


18[ Filed June 16, 1958] 


Application to Proceed in Appeal From Judgment In Above 
Entitled Cause 


Now comes Frederick G. Diehl, appellant in the above entitled cause, 
to pray the Honorable Court grant his appeal from judgment. 
Said appellant's appeal is based on the incompetent defense provided him, 
_and facts in support of this action are contained her in: 
I. Court appointed attorney for the defense was not a Criminal Attorney 
and had practically no experience at Criminal Law. 
Il. Refused to file a motion for a "Discovery of Evidence" prior to trial. 
| Il. Refused appellant's request to seek a Court appointed fingerprint 
| expert for the defense. 
IV. Permitted a government witness to act as interpreter for another 
- government witness. 
V. Refused to cross-examine government witnesses #1 and #2. 
VL. Permitted Government Exhibit #1 to be admitted into evidence with- 
| out proper examination and without any knowledge of what said exhibit repre- 
_ sented. 
/s/ Frederick G. Diehl 
Subscribed and Sworn to before me this 12th day of June, 1958. 
/s3/ J. E. Ottes 





20 [Filed June 27, 1958] 


ORDER OF REFERENCE 
Petition for leave to proceed in forma pauperis on appeal from the judg: 
ment of the Court having been filed by the above-named defendant pro se, 





te 
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unaccompanied by a statement of whether a substantial question exists, it is 
this 27th day of June, 1958, 

ORDERED that the matter be, and the same hereby is referred to William 
R. Leckemby, Jr., for a statement of whether a substantial question exists in 
the case, and, if so, for a specification of such substantial question, in accor- 
dance with Local Criminal Rule 92-A, adopted by this Cairt November 13, 
1957. 

/s/ R. B. Keech 
JUDGE 
21[Filed July 7, 1958] 

SUPPLEMENT TO MOTION UNDER SECTION 2255, TITLE 28, UNITED STATES 
CRIMINAL CODE IN ABOVE ENTITLED CASE. 
1. Permitted government exhibit purported to be the lifted latent finger- 

print of appellant to be admitted into evidence without proper examina- 

tion of said exhibit. 
2. Conducted ineffective cross-examination of government fingerprint expert. 
3. Made contradictory remarks harmful to the defense in his closing remarks 

to the jury. 








/s/ Frederick G. Diehl 
SUBSCRIBED AND SWORN TO BEFORE ME THIS 7th DAY OF July, 1958. 


21 [Filed July 15, 1958-] 
For statement appended to application to proceed in forma pauperis - 
treated by Court as Motion, under S, 2255, and filed Jan. 16, 1958, herein. 
Initialled R.B.K. 


22 [Filed August 14, 1958 | 
REPORT OF ATTORNEY PURSUANT TO RULE 92-A 
Comes now William R. Leckemby, Jr., who was appointed by this Court 
pursuant to local Criminal Rule 92-A on the 27th day of June, 1958 for a 
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statement as to whether or not a substantial question exists in the above 
captioned matter and for his statement shows to this Honorable Court as 
follows: 

The defendant in his petition for leave to appeal in forma pauperis sets 
forth nine (9) grounds as the basis for said petition; the nine grounds are as 
follows: 

: 1. The Court appointed attorney was not a criminal attorney. 

2. The attorney refused to file motion for discovery of evidence prior to 
trial. 

3. He refused request to seek Court appointed fingerprint expert for 
the defense. 

4 Permitted government witness to act as interpreter for another gov- 
ernment witness. 

9. Refused to cross-examine government witnesses. 

6. Permitted government exhibit #1 without proper examination and with- 
out knowledge of what said exhibit represented. 

7], Permitted government exhibit purported to be the lifted latent finger 
print of appellant to be admitted without proper examination. 

8. Conducted ineffective cross examination of fingerprint expert. 

9. Made contradictory statements in closing remarks to jury. 

I.have made an investigation of this matter and have interviewed the 
defendant, defense counsel, Edgar Wren and the prosecuting attorney, Mr. Han- 
non. 

. As a result of these interviews, investigations and research I conclude as 
follows: 

1. With regard to the specifications set forth by the defendant as the basis 
for his petition I do not feel it is necessary to answer each of said specifica- 
tions in detail. Each and every complaint or specification set forth by the defen- 
dant refers to the conduct of defense counsel during the trial of this cause; 
the point made by the defendant in each of his specifications is that he was with- 
out the effective assistance of counsel during his trial; that the representation 


24 


" 
of his Court appointed counsel was inadequate. All of these allegations of in- 
competency of counsel fall within what may be termed the area of trial decisions 
to be made by counsel. The recent case of MITCHELL vs UNITED STATES, 
U. S. App. D. C. No. 14198, decided June 12, 1958 covers this situation 
thoroughly and in my opinion this present cause falls squarely within the ruling 
of the Mitchell case. In that case the Court said, among other things, “Trial 
Counsel must make many decisions of an almost infinite variety in the course 
of a criminal trial: * * * Bad judgment, or even good but erroneous judg: 
ment, may result in adverse effects. These are simple facts of trial they are 
not justifiable issues." 

Of the nine (9) specifications set forth by the defendant only six would 
appear on their face to have any merit, to wit, numbers 2, 3, 4, 5, 6, and 7. 
Numbers 2, 6, and 7, the allegations raised therein, may be answered in this 
manner; the Assistant U. S. Attorney, Mr. Hannon, was most cooperative with 
defense counsel in this case, he was willing to discuss in detail the merits of 
the Government's case amd did in fact “open " his files for the inspection of 
defense counsel, therefore any motion for discovery, or like motion, would 
have served no purpose; because of the cooperative attitude of the prosecuting 
attorney the defense counsel was well aware of the nature and extent of the 
exhibits and evidence to be introduced by the Government in the trial of this 
case. Defense counsel in the exercise of his discretion did not consider the 
additional expense involved in calling a fingerprint expert for the defense justi- 
fied; there were 9 positive points of identification, neither did he feel that to 
call an interpreter for the defense was necessary in that the complaining wit~ 
ness was an English speaking Italian, another witness for whom he acted as 
interpreter was an Italian domestic whose answers to questions on direct 

examination were mainly a yes or no. With regard to defen® counsel's 
failure to cross-examine the witnesses for the prosecution it will] be remem~ 
bered that defense counsel made a motion during the trial to strike the testi- 
mony of the two government witnesses who were under dipiomatic immunity on 
the grounds of competency, which motion was denied by this Court; counsel, in 
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order to protect the defendant's rights on appeal did not cross-examine these 
two witnesses. 

_ In my opinion counsel for the defense conducted an able and thorough 
trial, none of the allegations raised by the defendant are substantial or have 
any merit therefore the professional competence of the attorney for the defense 
should not be open to inquiry. 

2. While none of the allegations raised by the defendant as the basis for 
his petition have any merit there was a substantial question raised during the 
trial of this cause, to wit, the question of the competency of the two foreign 
witnesses called by the prosecution. The complaining witness was Vincenzo 
Leonelli, the Military Attache with the Italian Embassy; the other witness was 
an Italian national employed as a domestic within the residence of said Attache. 

_ The United States Code Title 22, Section 252 provides as follows: 

_ “Whenever any writ or process is sued out or prosecuted by any person 
in any Court of the United States, or of a state, or by any judge or justice, 
Whereby the person of any ambassador or public minister of any foreign prince 
or state, authorized and received as such by the President, or any domestic 
servant of any such minister, is arrested or imprisoned, or his goods or 
chattels are distrained, seized, or attached, such writ or process shall be 
deemed void." 

The Italian Military Attache ami his domestic were not subject to a sub- 
poena but did appear voluntarily for the prosecution, the fact they did appear 
voluntarily did not, and could not, waive the protection afforded by the Code 
provision above. U.S.C.A. Title 22, Section 252. This Code provision clearly 
protected these two witnesses from the liability to an indictment for perjury 
had they depose 4nd testified falsely and corruptly. This liability to the 
perjury penalty being absent in this case means that one of the securities for 
truth, perhaps the strongest one, was also absent in this case. In the case 
of HAYES vs WELLS, 34 Md. 518, the Court said, ''Liability of a witness to the 
penalties of perjury if he corruptly mistakes facts is one of the securities for 
truth." 
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25 Cross Examination is a basic right rooted in the Federal Constitution and 
is a right to be jealously guarded. The office of cross examination is to test 
the truth of statements of a witness made on direct examination; it serves as 
, a safeguard to combat unreliable testimony, providing a mean s for discrediting 
; a witnesses testimony and is the nature of an attack on his truth or accuracy. 
Since the purpose of cross examination is to establish the truth or falsity of 
statements made on direct exam and since one of the strongest securities for 
truth, the perjury penalty, was absent in this case it seems to follow that the 
right of effective cross examination was also absent in this case. 
I have searched for recent cases on this point without success however in 
. Wigmore on Evidence, - 3rd Edition, Vol. 6 Section 1832 this situation is dis- 
. cussed. Reference is made to the Old English case WOODS vs WOODS, 2 Curt. 
Eccl. 516, 523, decided in 1840 wherein Dr. Lushington stated as follows: 
“Nothing in my judgment can be more dangerous to the credit of these 
Courts than that it should be considered that they would decide questi ns affect- 
ing the rights and interests of the parties upon evidence the individuals giving 
which, if they depose falsely and corruptly, might not be liable to an indictment 
for perjury. Nothing indeed could be more fatal: to the administration of justice 
4 than that evidence should be received under such circumsta ces. If a prosecu- 





tion for perjury could not be sustained against witnesses, I should be bound to 
reject their evidence. Such is the established rule in other Courts and I think 
the rule is founded in justice -- otherwise persons giving evidence would be 








A liberated from a consideration of great weight, the fear of punishment for false 





swearing." 





26 As aforesaid I have been unable to find any case citations bearing on this 
e point in our Courts therefore I cannot say whether this rule is follow - (sic) 
in our Courts, however, I do feel the question is one of substance and deserves 
to be considered by our Court of Appeals. 
Respectfully submitted, 
/s/ William R. Leckemby, Jr. 














27[ Filed August 15, 1958] aS : 


ORDER DENYING MOTION UNDER 28 U.S.C. 82255 AND GRANTING > 
APPLICATION FOR LEAVE TO APPEAL, IN FORMA PAUPERIS, AND 
APPOINTING COUNSEL TO PROSECUTE APPEAL 


Upon consideration of the defendant Frederick G. Diehl’s application 
for leave to appeal in forma pauperis, which the court has treated in dual 
aspect, as an application for leave to appeal in forma pauperis and as a 
motion to vacate sentence and judgment under 28 U.S.C. § 2255, the defen- 
dant’s "Supplement to Motion under $2255, Title 28, United States Code," and “ 
the report filed herein by William R. Leckemby, Jr., Esq., counsel appointed ~ 
by the court pursuant to Local Criminal Rule 92-A, it is, by the court, this 
14th day of August, 1958, ORDERED: 

1. That, treating the defendant's application as a motion to vacate sen- 
tence and judgment under 28 U. S. C. 82255, said motion be and it is hereby 
denied; and 

2. That the defendant's application for leave to appeal in forma pauperis 
be and it is hereby granted; and 

3. That William R. Leckemby, Jr., Esq., be and he is hereby appointed to 
prosecute said appeal on behalf of the defendant, Frederick G. Diehl. 

| /s/ R. B. Keech 








JUDGE 
29 [Filed September 18, 1958 | 
APPROVED STATEMENT OF FACTS « 
The defendant herein was indicted on the charge of Housebreaking; he was « 


tried by jury and found guilty as charged on the 27th day of March, 1958. 

At the trial the prosecution called, in addition to other witnesses, two 
witnesses of foreign birth and domicile, temporarily residing in the United 
States and attached to the Italian Embassy. One was the complaining witns s, 
Vincenzo Leonelli, the Military T Attache of the Italian Embassy, and the 
other was Sylvia Santa Passa, an Italiann<ctional, employed by him as a domes- 3 


tic servant. . 
Neither of said witnesses could be subpoenaed by the Government since 
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both enjoyed diplomatic immunity; however, both voluntarily appeared and tes- 
tified in behalf of the Government. Each witness put his hand on the Bible 
and swore to the following: 

"Do you solemnly swear that the testimo ny you shall give to the 

Court and jury shall be the truth, the whole truth, and nothing but 

the truth so help you God?" 

The complaining witness, Mr. Leonelli, testified that about 4:30 a.m. on 
May 13, 1957, he was in bed, when he heard a noise and saw the bedroom door 
open and a man appear. When he shouted “Who is there ?", the man replied 
“Friends."" The man then told him to be quiet, not to move and not to touch 
the telephone because he would be killed if he did. Mr. Leonelli told the man 
to get out, ran to the next room, got his nine year old daughter, and put her 
in his bed. Then he went on talking to the man who said there were two other 
men downstairs who had guns. He heard the man speak to someone else, but 
didn’t see anyone. He heard the man going downstairs and the front door slam. 
He searched the house, but found nothing missing. He called the police, and 

they found a mask on the floor. Mr. Leonelli also te tified that no plumb- 
ing or painting had been done on the house since December, 1956; that he did 
not know the defendant, Frederick G. Diehl; and that he had never given him 
permission to come into the premises. 

A fingerprint was found on the working surface of the stove in the kitchen 
next to the only unlocked window. It was identified as that of the defendant, 
Frederick G. Diehl. 

The witness, Santa Passa ~ the Italian domestic who worked in the premises 
- testified that as part of her duties she regularly cleaned the kitchen of the 
house and further, after every meal, cleaned the top of the stove and adjacent 
surfaces. 

The defense objected to the competency of these two as witnesses and moved 
that their testimony be striken on the ground of incompetency for the reason 
that since both witnesses enjoyed diplomatic immunity, they could not be sub- 
jected to the penalties of perjury asa safeguard for truth and that defendant 
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was thereby denied the right to effective cross--examination. After argument 
by counsel, the objection was overruled. Thereafter, the defense cross- 
examined the witnesses who answered all questions that were propounded. 

The defense moved for a directed verdict of judgment of acquittal at the 
close ci the case. The court overruled the motion. 

It was stipulated at trial that between November 12 and November 19, 
1956, the defendant worked on the premises as a painter for the contractor 
employed to paint the inside of the house. 

: Approved: /s/ R. B. Keech 
ay DISTRICT JUDGE 
/s/ William R. Leckemby, Jr., 
Attorney for Defendant. 
/s{ Oliver Gasch 


United Stated Attorney 
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(i) 


STATEMENT OF QUESTION PRESENTED 


THE QUESTION IS: 


Whether in a trial upon an indictment charging the possession of 
unstamped and unlawfully imported narcotics, after a denial of a motion 
to suppress, a conviction will lie based solely upon evidence obtained 


as a result of an arrest without a warrant, and a search, or visa versa, 


(the Government's evidence being conflicting as to which came first) of 


a person when the arresting officers had no valid basis for believing 

that the accused had committed any felony or was committing any felony 
or misdemeanor in their presence, in a case where police officers act- 
ing in the execution of a search warrant issued solely on the basis of 
information intercepted and received over a telephone by a police officer 
without the knowledge and consent of the other party--by way of listening 
in on a telephone extension to a conversation between a police informer 
who originated the call on the instructions of the police and the other 
party called--and after the searching officers had completed their search 
of the person's home, seized, searched and arrested the accused as he 


was on the threshold of his home? 
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ARGUMENT: 


I. The Action Of The Police In Listening By Way Of An 
Extension To A Telephone Conversation Between A 
Police Informer And Another Party, Without The 
Consent Of Such Party, Violates The Federal Com- 
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II, The Search Warrant Was Invalid - : ; vs os 


II. The Arresting Officer Lacked Probable Cause To 
Arrest And Search Appellant Without A Warrant .  . 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


» Appellant was convicted under two counts of a four count indict- 
ment (JA 85, 86) brought under 26 U.S.C. 4704a and 21 U.S.C. 174. 
Appellant timely filed his Notice of Appeal (JA 87) from the District 
Court's Judgment and Sentence (JA 86), and thereafter perfected said 








appeal in this Court. 





Jurisdiction is conferred upon this Court by the provision of the 
‘ Act of June 25, 1948, as amended October 31, 1951, c. 655, Section 48 
65 Stat. 726, U.S.C.A., Title 28, Section 1291. 


? 








2 
STATEMENT OF THE CASE 


Appellant was charged in a four count indictment (JA 2) with 
violating both the Act of August 16, 1954, as amended August 31, 1954, 
c. 1147, section 8, 68 Stat. 1004, U.S.C.A., Title 26, section 4704(a),/ 
and the Act of February 9, 1909, as amended July 18, 1956, c. 629, 
Title I, section 105, 70 Stat. 570, U.S.C.A., Title 21, section 174.” 


At his request he was tried by the court sitting without a jury and 
was acquitted (JA 86) on count one of the indictment (charging violation 
of 26 U.S.C. 4704a) of having "purchased, sold, dispensed and distributed, 
not in the original stamped package and not from the original stamped 
package" ten capsules containing a narcotic drug. He was also acquitted 
(JA 86) on count two (charging violation of 21 U.S.C. 174) of having 
“facilitated the concealment and sale” of said ten capsules after same 
‘had been imported," with "his knowledge," "into the United States con- 
trary to law." 


He was found guilty (JA 86) under counts three and four. Count 
three charged violation of the same statute as did count one, but related 
to one hundred capsules containing a narcotic drug. Count four charged 
violation of the same statute as did count two, but concerned said one 


hundred capsules. 
The facts leading to appellant's arrest and indictment are: 


At approximately midnight on Saturday, March 15, 1958, from the 
office of the Narcotics Squad (JA 47), Metropolitan Police Officer Felix 
R. Aiken dialed (Affidavit to Search Warrant, JA 31; JA 47) a number 
for a telephone allegedly installed at 62 P Street, N. W., Washington, 
D. C., the first floor of which premises were occupied by appellant 
(JA 6, 37, 42). The officer handed the telephone to an unidentified 
police informer (an acknowledged drug addict, JA 48), and then listened 


: See "Statutes Involved," page 6, post, for pertinent provisions of Act. 


See "Statutes Involved," page 6, post, for pertinent provisions of Act. 
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over an extension telephone to a conversation between the informer and 
the party (identified only as Sonny") who answered the call (Affidavit 
to Search Warrant, JA 31; JA 11, 47, 49). The officer testified that 
Sonny stated ''Leroy was there with his bag" (JA 47). 


The testimony then is that sometime between midnight and one 
o'clock Sunday morning, March 16, the police took the unidentified 
informer to the vicinity of 62 P Street. He was searched and found 
clean of narcotics, was given police funds, and was sent into the prem- 
ises for the purpose of making a drug purchase. He was kept under 
surveillance until he entered the house (JA 42, 49, 56). The officers 
testified that the informer returned shortly, advised them he had been 
able to buy narcotics but that he had to use all but one capsule while in 
the house, and turned over to them the single capsule (JA 48, 56). The 
capsule was submitted for a chemical analysis, which disclosed that it 
contained heroin (JA 50). The officers also testified that the informer 
told them he had made the purchase from appellant (JA 13). 


At approximately eight o'clock A.M. of the same day (Sunday, 
March 16), the officers obtained a warrant to search premises 62 P 
Street (JA 50). They testified that since they were unable to get the 
necessary help to raid said premises at that time, they had to wait until 
later that afternoon before executing the warrant (JA 58). At about ten 
in the morning they again searched the informer and had him enter the 
house to make another purchase (JA 56). He returned, and the officers 
testified that he advised them he had made a purchase but that he had 
been required to use all of the narcotics on the premises (JA 56-58). 
The alleged purpose of sending him into the house a second time was to 
make sure that drugs were still on the premises (JA 56). The police 
testified that they finally entered 62 P Street around five or five-thirty 
o'clock that afternoon (JA 38, 56). 


The house is a two-story, row building having front and rear 


doors (JA 38, 61). From the front one must first enter an outer door, 
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which is not locked, and then pass through a small vestibule to an inner 
door which is kept locked (JA 39, 40). 


Officers Aiken and John H. Bonaparte entered the house from the 
rear. They testified that they knocked on the rear door, announced who 
they were and their purpose for being there, and upon receiving no reply 
they pushed on the door which was discovered to be unlocked (JA 38, 72). 
Their plan was to go through the house to the front door and let in an- 
other officer, Milton W. Somerville, who was accompanied by two federal 
narcotic agents (JA 61, 62). Four persons were found on the first floor-- 
two men in one room, and a man and a woman in another (JA 38, 62, 71). 
As a result of interrogating and physically examining these individuals, 
the police determined that they were addicts (JA 42, 43, 67, 68). The 
upstairs portion of the house was also searched, and appellant's mother 
was found there (JA 18). 


The officers testified that certain paraphernalia, allegedly used in 
the consumption of drugs, was discovered in the room where the two 
men were found (JA 38, 43, 45, 46, 62). They also testified that they 
located ten capsules, later determined to contain narcotics, under a 
cushion of a chair in the room in which the man and woman were dis- 
covered (JA 62). While the police were on the premises, several addicts 
came to the house. The police admitted them, questioned them, and upon 
determining that they were addicts, placed them under arrest (JA 38, 39, 
44). 


The testimony of the three officers was that after they had been 
in the house for approximately twenty or thirty minutes, appellant, 
whom the police did not know (JA 10, 39, 41, 71, 73, 75), entered the 
first door, and although their testimony is conflicting as to whether he 
let himself in the second door or whether he knocked and they admitted 
him, it is apparent that he knocked and Officer Somerville opened the 
door for him (JA 73). As to what happened then, the testimony is vague 
and conflicting. Appellant at pages 26-29, post, sets forth the conflict 
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in the officers’ testimony as to what happened after they opened the 
door for him, when he was arrested, and when he was searched. Appel- 
lant was searched and arrested, and one hundred capsules containing 


narcotics were taken from his possession (JA 41, 74). 


Appellant thereafter was indicted and tried, as set forth above. 
The first two counts of the indictment relate to the ten capsules found 
in the house, whereas counts three and four pertain to the one hundred 


capsules seized from his person. 


Before trial, appellant filed motions to suppress the evidence 
offered in support of the indictment, on the grounds that it was obtained 
as a result of a violation of the Communications Act of 1934, and that 
the police lacked the probable cause required by law to arrest and search 
appellant without a warrant (JA 3-5). Said motions were denied by Judge 
Edward A. Tamm in a Memorandum Opinion (JA 23). 


The only testimony offered by the Government at the trial was that 
of police officers Aiken, Bonaparte and Somerville. The informer was 
not called as a witness. The physical evidence introduced consists of 
the drugs found in the premises, the drugs seized from appellant, and 


the paraphernalia discovered in the house. 


At the close of the Government's case, appellant's motion (JA 76) 
for judgment of acquittal as to counts one and two of the indictment was 
granted, the judge finding that the evidence failed to establish that the 
ten capsules or the paraphernalia found in the house belonged to appel- 
lant (JA 76, 77, 86). Appellant also renewed his motion to suppress the 
one hundred capsules taken from his person, on the grounds that the 
information leading to his arrest and search was obtained as a result of 
a violation of the Communications Act of 1934, and, further, that the 


police lacked probable cause to arrest and search appellant without the 


required warrants (JA 77). The motion was denied and appellant was 


found guilty as charged in counts three and four of the indictment (JA 86), 


was sentenced to imprisonment for a period of two to seven years on 
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count three and seven years on count four, said sentences to run con- 
currently (JA 86), and was committed (JA 86). 


This appeal followed. 


STATUTES AND RULES INVOLVED 


1. 26 U.S.C. 8 4704(a), the violation of which appellant was 
charged in counts 1 and 3 of the indictment, reads: 


"It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except 
in the original stamped package or from the original 
stamped package; and the absence of appropriate tax- 
paid stamps from narcotic drugs shall be prima facie 
evidence of a violation of this subsection by the per- 
son in whose possession the same may be found.” 


2. 26 U.S.C. 8 7237 providing for the penalty for violating 
8 4704(a), reads in part: 


"Whoever commits an offense, or conspires to 
commit an offense, described in part I or part II of 
subchapter A of chapter 39 for which no specific 
penalty is otherwise provided, shall be imprisoned 








not less than 2 or more than 10 years .. .." } 

3. 21 U.S.C. 8 174, the violation of which appellant was charged m 

in counts 2 and 4 of the indictment, provides: 4 
"Whoever fraudulently or knowingly imports 

or brings any narcotic drug into the United States . 


. contrary to law, or receives, conceals, buys, 
sells, or in any manner facilitates the transporta- 
tion, concealment, or sale of any such narcotic drug 
after being imported or brought in, knowing the same > 
to have been imported or brought into the United 
States contrary to law, or conspires to commit any : 
of such acts in violation of the laws of the United 
States, shall be imprisoned not less than 5 or more . 
than 20 years. . 


"Whenever on trial for a violation of this sub- ‘ 
section the defendant is shown to have or to have had 
possession of the narcotic drug, such possession 
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shall be deemed sufficient evidence to authorize 
conviction unless the defendant explains the pos- 
session to the satisfaction of the jury.” 


4. The Communications Act of 1934, 47 U.S.C. 8 605, provides: 


"No person receiving or assisting in receiving, 
or transmitting, or assisting in transmitting, any 
interstate or foreign communication by wire or 
radio shall divulge or publish the existence, con- 
tents, substance, purport, effect, or meaning there- 
of, except through authorized channels of trans- 
mission or reception, to any person other than the 
addressee, his agent, or attorney, or to a person 
employed or authorized to forward such communi- 
cation to its destination, or to proper accounting 
or distributing officers of the various communicat- 
ing centers over which the communication may be 
passed, or to the master of a ship under whom he 
is serving, or in response to a subpena issued by a 
court of competent jurisdiction, or on demand of 
other lawful authority; and no person not being 
authorized by the sender shall intercept any com- 
munication and divulge or publish the existence, 
contents, substance, purport, effect, or meaning 
of such intercepted communication to any person; 
and no person not being entitled thereto shall re- 
ceive or assist in receiving any interstate or 
foreign communication by wire or radio and use 
the same or any information therein contained for 
his own benefit or for the benefit of another not 
entitled thereto; and no person having received 
such intercepted communication or having become 
acquainted with the contents, substance, purport, 
effect, or meaning of the same or any part thereof, 
knowing that such information was so obtained, 
shall divulge or publish the existence, contents, 
substance, purport, effect, or meaning of the same 
or any part thereof, or use the same or any informa- 
tion therein contained for his own benefit or for the 
benefit of another not entitled thereto: .. ." 


5. Fourth Amendment to the Constitution of the United States, 
reads: 
"The right of the people to be secure in their 


persons, houses, papers, and effects, against un- 
reasonable searches and seizures, shall not be 











8 


violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, 
and particularly describing the place to be 
searched, and the persons or things to be seized."' 


6. Rule 3, entitled "The Complaint,'’ Federal Rules of Criminal 


Procedure, 18 U.S.C.A., provides: 


"The complaint is a written statement of the 
essential facts constituting the offense charged. 
It shall be made upon oath before a commissioner 
or other officer empowered to commit persons 
charged with offenses against the United States." 


7. Rule 4, entitled "Warrant or Summons upon Complaint,"’ Fed- 


eral Rules of Criminal Procedure, provides in part: 


"(a) Issuance. If it appears from the com- 
plaint that there is probable cause to believe that 
an offense has been committed and that the de- 
fendant has committed it, a warrant for the arrest 
of the defendant shall issue to any officer author- 
ized by law to execute it. 


"(b) The warrant shall be signed by the 
commissioner and shall contain the name of the 
defendant or, if his name is unknown, any name 
or description by which he can be identified with 
reasonable certainty. It shall describe the of- 
fense charged in the complaint. It shall command 
that the defendant be arrested and brought before 
the nearest, available commissioner." 


8. Rule 41, entitled "Search and Seizure,'’ Federal Rules of 


Criminal Procedure, provides, in part: 


"(c) Issuance and Contents. A warrant shall 
issue only on affidavit sworn to before the judge 
or commissioner and establishing the grounds for 
issuing the warrant. If the judge or commissioner 
is satisfied that grounds for the application exist 
or that there is probable cause to believe that they 
exist, he shall issue a warrant identifying the 
property and naming or describing the person or 
place to be searched. .. .. It shall state the 
grounds or probable cause for its issuance and the 
names of the persons whose affidavits have been 
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taken in support thereof. It shall command the 
officer to search forthwith the person or place 
named for the property specified. The warrant 
shall direct that it be served in the daytime, but 
if the affidavits are positive that the property is 
on the person or in the place to be searched, the 
warrant may direct that it be served at any time. 


*? 
ee 


STATEMENT OF POINTS 


1. The District Court erred in finding that Section 605 of the 
Communications Act of 1934, had not been violated when police, without 
the knowledge and consent of one party, listened by way of a telephone 


extension to a conversation between said party and a police informer. 


2. The District Court erred in finding that a search warrant could 


legally issue when based solely upon information obtained as the result 


of the overheard telephone conversation. 


3. The District Court erred in denying appellant's motion to sup- 


press evidence obtained under said search warrant. 


4. The District Court erred in finding that the police had probable 


cause to arrest appellant without a warrant, and that his arrest was lawful. 


o. The District Court erred in finding that the search of appellant 


was a lawful search. 


6. The District Court erred in denying appellant's motion to sup- 


press evidence obtained by means of the search of appellant's person. 


7. The District Court erred in denying appellant's motion for 


judgment of acquittal as to counts three and four of the indictment. 


8. The District Court erred in finding appellant guilty as charged 


in counts three and four of the indictment. 





10 
SUMMARY OF ARGUMENT 


1. The Federal Communications Act prohibits the "interception" 
of a telephone communication without the consent of the sender; forbids 
the "'receipt'’ of such communication by any person not entitled thereto; 
and proscribes the divulging, publication or use of such "intercepted"’ 
or "received'’ communication. The action of police officers in listening 
by way of an extension to a telephone conversation between an uniden- 
tified police informer and another party, without the consent of such 
party, is an “interception” or "receiving”’ of such communication in 
violation of the Act. 


2. The “interception” or "receipt’’ of such telephone communica- 
tion being a violation of the Communications Act, a valid search war- 
rant cannot be issued based primarily upon information obtained as a 


result of the communication so intercepted or received. 


3. The search warrant being invalidly issued, evidence obtained 
by means of such warrant cannot be used to support a contention of 
probable cause for the arrest and search of appellant without an arrest 


or search warrant. 


4. The arresting officer did not have probable cause to believe 
that appellant was guilty of committing a felony, and therefore, his 


arrest and search without a warrant was unlawful. 


5. There is no competent evidence in the record upon which 


appellant's conviction may be legally sustained. 


11 
ARGUMENT 


I. 


THE ACTION OF THE POLICE IN LISTENING BY WAY OF 
AN EXTENSION TO A TELEPHONE CONVERSATION BE- 
TWEEN A POLICE INFORMER AND ANOTHER PARTY, 
WITHOUT THE CONSENT OF SUCH PARTY, VIOLATES 
THE FEDERAL COMMUNICATIONS ACT OF 1934. 

Section 605 of the Federal Communications Act of 1934, 47 U.S. 

C.A. 8 605, reads, in part,® as follows: 

", . . no person not being authorized by 

the sender shall intercept any communication 
and divulge or publish the existence, contents, 
substance, purport, effect, or meaning of such 
intercepted communication to any person; and 
no person not being entitled thereto shall receive 
or assist in receiving any interstate or foreign 
communication by wire or radio and use the same 
or any information therein contained for his own 
benefit or for the benefit of another not entitled 
thereto; .. ." 

In the instant case, a police officer, using a telephone at police 
headquarters, dialed the number of a telephone located in appellant's 
house at 62 P Street, N. W., handed the receiver to an unidentified 
police informer, and then listened by way of an extension to a conversa- 
tion between the informer and a party identified as "Sonny" on the other 
end of the line (see Affidavit in support of Search Warrant, JA 31, and 


testimony of police officer Felix R. Aiken, JA 47). 


What transpired thereafter is set forth in detail in "Statement of 
the Case," pages 2-6, ante. 


It is appellant's contention that the actions of the police, as set 
forth above, constitute a violation of Section 605 of the Communications 
Act, and that, therefore, a search warrant could not lawfully issue upon 
the basis of information thus obtained. The warrant being invalid, the 


S For full text of Section 605, see ''Statutes Involved," page 7, ante. 
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search of the premises, the seizure of articles therein, and the arrest 


and search of appellant were likewise unlawful. 


A brief analysis of previous decisions on the subject of violation 
of Section 605 of the Communications Act of 1934, will be helpful in 


placing the question of such violation in its proper perspective. 


The problem has been before the courts for the District of Colum- 
bia in: United States v. Plisco, 22 F. Supp. 242 (1938); United States v. 
Lewis, 87 F. Supp. 970 (1950), reversed on other grounds, sub nom 


Billeci v. United States, 87 U. S. App. D. C. 274, 184 F. 2d 394; James v. 
United States, 89 U. S. App. D. C. 201, 191 F. 2d 472 (1951), certiorari 
denied 342 U. S. 948; United States v. Sullivan, 116 F. Supp. 480 (1953), 
affirmed 95 U.S. App. D. C. 78, 219 F. 2d 760; United States v. Stephen- 
son, 121 F. Supp. 274 (1954), appeal dismissed 96 U. S. App. D. C. 44, 
223 F. 2d 336. 


In Plisco, the District Court granted motions to quash search war- 
rants and to suppress evidence seized thereunder, the warrants having 
been issued upon the basis of evidence obtained by police through means 


of tapping wires and intercepting messages. 


The Lewis case involved a denial of motions to exclude evidence 
which had been obtained by Government agents by mechanically and 
stenographically recording telephone conversations between a Govern- 
ment witness and certain unknown persons. The case was reversed on 


other grounds. 


However, this Court, in considering the issue of the interception 
of telephonic communications, held that the actions of marshals (who 
were lawfully searching certain premises) in picking up telephones 
which rang and listening to what the callers had to say, did not constitute 
an interception within the meaning of the statute. The Court did state: 
"We think that interception of a phone call necessarily involves the idea 


that a speaker thinks he is talking to one person whereas in fact a third 
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person is listening. ... We intimate no opinion upon a situation in 
which the responding party impersonates the person for whom the call 


is avowedly intended." 


The court in the James case, in refusing to permit defendants to 
play to the jury a wire recording of a telephone conversation between a 
Government witness and two defense witnesses, stated that the "’...record- 
ing was obviously inadmissible . . . because [the Government witness] 
did not consent to the interception of the conversation and the use of the 


recording as evidence." 


In the Sullivan case the court below denied a motion to suppress 
evidence obtained when police, with the consent of an informer, listened 
to a telephone conversation between the informer and the defendant 
Sullivan. This Court in affirming the conviction, determined that an 
interception of the telephone communication had occurred, but found 
there was no causal connection between the information thus obtained 


and the Government's proof. 


The District Court in Stephenson had before it a motion to sup- 
press the transcription of a telephone conversation which had been 
recorded by a device attached to the telephone wiring before it reached 
the receiver and transmitter. It should be noted that only private 
parties were involved in the conversation--the individual who made, and 
instigated, the call, and defendant Stephenson. The recording was sub- 
sequently turned over to law enforcement authorities. Judge Pine 
found an "interception" of the telephone communication had occurred 
within the meaning of the Act, and granted the motion to suppress. 


The most often cited decisions from other jurisdictions are: 


United States v. Yee Ping Jong, 26 F. Supp. 64 (D.C.W.D.Pa., 


1939): An informer, at the instance of a federal narcotic agent, using 
a telephone in the house of the agent's associate, called defendant. A 
recording device was attached at a point inside the house to the tele- 


phone. 
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The court in finding that this did not constitute an "interception" 
of the communication within the meaning of the Act, cited Webster's 
New International Dictionary definition of "intercept’'--"'To take or seize 
by the way, or before arrival at the destined place . . ."' On the basis 
of this definition, the court concluded that the telephone conversation 
had not been intercepted by the way or before arrival, but had merely 


been recorded after it had reached its destination. 


United States v. Polakoff, 112 F. 2d 888 (2 Cir., 1940), certiorari 
denied 311 U. S. 653: Federal Bureau of Investigation had one Kafton 
telephone Polakoff from the Bureau's office. The agents recorded the 
telephone conversation through a machine annexed to a telephone exten- 


sion. 


Judge L. Hand, for the court, in reversing Polakoff's conviction, 
found that there was no distinction between interposing some mechanism 
in the telephone circuit and someone listening by way of an extension. 
Judge Hand stated, at page 889: "The statute does not speak of physical 
interruptions of the circuit, or of 'taps'; it speaks of ‘interceptions’ and 
anyone intercepts a message to whose intervention as a listener the 
communicants do not consent; the means he employs can have no im- 
portance; it is the breach of privacy that counts."’ Judge Hand had 
previously commented, at page 889, that". . . it would deny all signi- 
ficance to the privilege created by 8 605 to hold that because one party 
originated the call he had power to surrender the other's privilege." 


Judge Hand declined to follow United States v. Yee Ping Jong, supra. 


Reitmeister v. Reitmeister, 162 F. 2d 691 (2 Cir., 1947): Plaintiff 
sued defendant for damages for violation of Section 605 of the Communi- 
cations Act. Plaintiff had been in the habit of making abusive telephone 
calls to defendant. Defendant recorded one such call, and subsequently 
permitted the recording to be used in an estate administration proceed- 


ing, to which he was not a party, to discredit plaintiff's testimony. 
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The court, citing United States v. Polakoff, supra, held that de- 
fendant had "intercepted" the message when he recorded it. The court 
felt that Goldman v. United States, 316 U. S. 129 (a 1942 case), had not 


overruled United States v. Polakoff, supra. 


Flanders v. United States, 222 F. 2d 163 (6 Cir., 1955): Federal 
narcotics agents had one Merritt call Flanders. The agents listened to 


the conversation on an extension telephone. 


The court quoted extensively from United States v. Yee Ping Jong, 
supra, and the dissent in United States v. Polakoff, supra, primarily to 
the effect that if a communication has reached the person for whom it 
is intended it is not intercepted if that person directs that it be tran- 
scribed. On the basis of Goldman v. United States, supra, the court 


affirmed defendant's conviction. 


The matter first came before the Supreme Court of the United 


States in Nardone v. United States, 302 U. S. 379 (1937), involving the 


interception of telephone messages by means of wire tapping by federal 


agents. 


In answer to the Government's contention that Congress had not 
intended by the Communications Act to prohibit wire tapping by federal 
agents to procure evidence (Congress having refrained on previous 
occasions from adopting proposed legislation outlawing such practice, 
although it knew federal agencies had engaged in wire-tapping), the court 
stated, at page 383: "The answer is that the question is one of policy. 
Congress may have thought it less important that some offenders should 
go unwhipped of justice than that officers should resort to methods 
deemed inconsistent with ethical standards and destructive of personal 
liberty."’ The court earlier in its opinion had ruled that the phrase "no 


person" in Section 605, comprehended federal agents as well as others. 


In the second Nardone v. United States, 308 U. S. 338, the Court 
of Appeals had limited the scope of Section 605 to the precise circum- 


stances before the Supreme Court in the first Nardone case, supra, and 
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ruled that Congress had not also made incompetent testimony which had 
become accessible by the use of unlawful taps, because the divulging of 
an intercepted communication was not then involved. 


The Supreme Court reversed, holding (page 340) that "the logically 


relevant proof which Congress had outlawed, it outlawed because ‘incon- 
sistent with ethical standards and destructive of personal liberty’.'’ And 
that "To forbid the direct use of methods thus characterized but to put 
no curb on their full indirect use would only invite the very methods 
deemed ‘inconsistent with ethical standards and destructive of personal 


liberty’." 


Goldman v. United States, supra, 316 U. S. 129 (1942), involved the 
use in evidence of a telephone conversation overheard by federal agents 
through use of a detectaphone placed against the wall between the office 


of one of the defendants and an adjoining office. 


The Supreme Court determined that the protection offered by the 
statute is of the means of communication and not of the secrecy of con- 
versation; that the word "intercept" indicates the taking or seizure by 
the way or before arrival at the destined place (citing United States v. 
Yee Ping Jong, supra); and that therefore the agents had not intercepted 
a telephone communication when they listened to the conversation by 


means of the detectaphone. 


In Benanti v. United States, 355 U. S. 96, 2 L. Ed. 2d 126 (12/9/57), 
New York police, in accordance with state law, obtained a warrant 
authorizing them to tap the wires of a bar which petitioner was known 


to frequent. 


The Supreme Court in holding that evidence obtained by means 
forbidden by Section 605, whether by state or federal agents, is inad- 
missible in a federal court, stated (page 100): 

"The Nardone decisions laid down the under- 


lying premises upon which is based all subsequent 
consideration of Section 605. The crux of those 
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decisions is that the plain words of the statute 
created a prohibition against any persons violating 
the integrity of a system of telephonic communica- 
tions .... .. . distinctions designed to defeat 
the meaning of the statute will not be countenanced." 

On the same day that it decided Benanti v. United States, supra, 
the court also decided Rathbun v. United States, 355 U. §. 107, 2 L. Ed. 
2d 134 (12/9/57). There police at the request of one Sparks, whose life 
previously had been threatened over the telephone by Rathbun, listened 
Over an extension in Sparks’ home to a telephone conversation between 


Sparks and Rathbun. 


Thus Rathbun directly involves the issue of whether a violation of 
Section 605 occurs when a third party, with the knowledge and consent 
of one of the parties, but not of the other, listens to a telephone conver- 


sation by means of an extension telephone. 


An analysis of the Rathbun case suggests distinguishable charac- 


teristics from the case at hand and a possible lack of soundness in the 


reasons upon which the Supreme Court bottomed its decision: 


1. What is the purpose of Section 605 of the Communications Act 


of 1934, and what was the Congress’ intent in making it law? 


With the advent of the telephone, an individual became able to con- 
verse with others who were not in the physical presence of that individual. 
To protect the privacy of such conversations, Congress created a law 
intended to secure the integrity of such communications. That the law 
was intended to corset communications which, perhaps, it might be better 
to leave unsupported, is indisputable--because the law itself contains no 
expressed, and thereby, it is submitted, no implied limitations or quali- 


fications. 


Certain limitations and qualifications have sought to become a part 
of the law through engraftments, not by Congress, the body responsible 
for legislation, but by the judiciary. 
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It is urged that Congress, through Section 605, intended to, and did, 
give to a telephone communication the same security of privacy as might 
be an incident of the conversation had it been carried on in the physical 


presence of the communicants without telephonic equipment. 


A fair answer to the problem is suggested by the reply to a hypo- 
thetical question, that is: ‘Would any party, if the conversation had not 
been conducted by telephone, have engaged in the discussion if he knew 
it was being overheard by another?" If the answer to that question can 
fairly be said to be "yes," then there would be no "interception" of the 
communication by an extension telephone listener. If, however, the fair 
answer to the question is in the negative, then Section 605 has been 


violated. 


Support for such a conclusion is found in the following clause of 


Section 605: "and no person not being entitled thereto shall receive ... 


any ... communication ...andusethe same .. . for his own bene- 
fit or for the benefit of another not entitled thereto."’ Since this clause 
immediately follows the "interception" clause’ of Section 605, Congress 
apparently had envisioned a situation where technically an "interception" 
might not exist, and thus a person not entitled thereto might receive the 


communication. 


The "receiving" clause was put into the Act for some reason, and 
it is submitted that it was for the affirmative purpose of protecting 
against the contingency mentioned above, and not for the negative pur- 
pose ascribed to it by the Supreme Court in Rathbun (as hereinafter dis- 
cussed at pages 19-21. 


The two clauses being in juxtaposition and being in the conjunctive, 
should be construed in relation to each other so as to effectuate the 
apparent purpose of the Act to maintain inviolate the sanctity of private 
communications. Cf. United States v. Polakoff, supra. 

= The "interception" clause reads: "'". . . no person not being authorized by 
the sender shall intercept any communication and divulge or publish the existence, 


contents, substance, purport, effect, or meaning of such intercepted communi- 
cation to any person." 


> 
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The Supreme Court's determination in Goldman v. United States, 
supra, that the protection intended and afforded by the statute "is of the 
means of communication and not of the secrecy of conversation," does 


not accord with the proscriptions of the Act. 


The subject title of Section 605 is "Unauthorized publication or 
use of communications."" There is no reference whatsoever to unauthor- 
ized interference with the means of communication. Furthermore, the 
entire section deals only with the divulging, publishing, unauthorized 
interception, and the receipt of communications to which the person is 
not entitled. Again no direct reference, or allusion, is made to the 


means of communication. 


Justification for Goldman v. United States, supra, can be found if 
the approach suggested by appellant above is accepted, for even a non- 
telephonic conversation is susceptible of being overheard by the eaves- 
dropper and the busybody, or even by law enforcement officers. The. 
Communications Act, of course, cannot cover such situation. But there 
are other Constitutional, and perhaps statutory, protections, principally 
the search and seizure proscriptions of the Fourth Amendment, that can 
be brought to bear in such instances where enforcement authorities are 


involved.” 


It is difficult to determine the exact basis of the Supreme Court's 
decision in Rathbun. After commenting that the federal courts were in 
disagreement, the court stated: "We hold that Section 605 was not vio- 
lated in the case before us because there has been no ‘interception’ as 
Congress intended that the word be used."’ Although the court did not 
cite Goldman v. United States, supra, it had there ruled that the word 


° Mr. Justice Murphy, in his dissent in Goldman, felt that the use of the 
detectaphone was an unreasonable search and seizure. Chief Justice Stone and 
Mr. Justice Frankfurter, on the basis of Olmstead v. United States, 277 U. S. 
438, concurred with the majority opinion, but stated that had a majority of the 
court been willing to overrule Olmstead they would have been happy to join them. 
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“intercept” as used in Section 605° "indicates the taking or seizure by 


the way or before arrival at the destined place" and that it "'does not 
ordinarily connote the obtaining of what is to be sent before, or at the 


moment, it comes into the possession of the intended receiver." 


The Court did cite that portion of Section 605 which immediately 


follows the ‘intercept’ clause of said Section: 


‘". . . no person not being entitled thereto shall 
receive or assist in receiving any interstate . 
communication . . . and use the same or any in- 
formation therein contained for his own benefit or 
for the benefit of another not entitled thereto ... 


ve 


The Court from this clause reasoned that "the clear inference is 
that one entitled to receive the communication may use it for his own 


* 


benefit or have another use it for him... 


On the basis of the language of said clause, as well as its apparent 
meaning and intent, appellant submits that his case is distinguishable 
from Rathbun. 


There the overheard communication was used for the benefit of 
the one (Sparks) entitled to receive it. The benefit to him was the 
bringing of Rathbun to task for his threats against Sparks’ life, thereby 
precluding a possible consummation of such threats. Furthermore, 
Sparks himself requested the police to listen to his conversation with 


Rathbun, and the telephone and the extension were in Sparks' home. 


It should also be noted that Rathbun was charged and convicted of 
violation of Title 18, United States Code, Section 875(b) and (c) which 


: Section 605 provides, in part: '". . . and no person not being authorized by 
the sender shall intercept any communication and divulge or publish the existence, 
contents, substance, purport, effect, or meaning of such intercepted communica- 
tion to any person; .. ."' 


7 18 U.S.C. 8875(b) provides: "Whoever, with intent to extort from any per- 
son . . . any money or other thing of value, transmits in interstate commerce 
any communication containing . . . any threat to injure the person of another, 
shall be fined . . . orimprisoned.. ." 

8875(c) provides: ''Whoever transmits in interstate commerce any communi- 
cation containing . . . any threat to injure the person of another, shall be fined 
- OY imprisoned..." 
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prohibits threats being made in interstate communications. It is sug- 
gested that where a telephone communication is involved, it would be 
practically impossible, if not impossible, to ferret out the offending 
communication and convict the offender, except by means such as were 
employed by police in the Rathbun case. Did the Supreme Court con- 
sider this when it sustained the conviction, stating that Section 605 


"was not violated in the case before us" (underlining supplied) ? 


In the case at hand, however, the communication was never in- 
tended to be for the benefit of the unidentified police informer, the only 
party the person on the other end of the line had reason to believe was 
listening. The call, in fact, did not benefit the informer, unless it can 
be considered that he benefited from the acquisition and use of free nar- 
cotics as the result of purchases subsequently made by him for the 
police. The taking or receipt of the telephone communication was intended 
to be, and was, used for the exclusive benefit of the police in their en- 
deavor to arrest appellant. They in fact instigated the call and it was 


made from a police department telephone. 


Furthermore, for the reasons previously set forth at pages 18 and 
19, ante, said clause, appellant urges, was put into the Act to protect 


against a situation where technically an "interception" might not exist. 


It, therefore, is submitted that if the Supreme Court did not intend 
that its recitation of said clause be restricted to the question of the 
"use'' of the communication, as opposed to the consideration of whether 
the Act had been violated by the particular method used to take or seize 
the communication (that question, appellant contends, having been de- 
cided primarily upon the court's determination as to the meaning of the 
term "intercept"), then the court's conclusion (for the reasons set forth 
by appellant at pages 18 and 19, ante) is not supported by the express 
language of the Act. (Appellant at pages 18 and 19, ante, and pages 22- 
24, post, has set forth his contentions as to the meaning of the word 
"intercept" as used in the Act). 
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To contend that law enforcement officers here were entitled to 
receive the communication begs the question. If they had been entitled 


to receive it, why then did they have another make the call? 


2. A construction of Section 605 as contended for by appellant 
above, it is submitted, meets more squarely than does the Supreme 
Court's interpretation in Rathbun, the test laid down by the court in that 
case--that is: "Every statute must be interpreted in the light of reason 
and common understanding to reach the results intended by the legis- 


lature." 


To otherwise interpret gives rise to the incongruities suggested 


below, and enervates the Act: 


(a) To restrict “intercept” to its bare dictionary meaning is 


to subject substance to something less than form. 


Although Rathbun involved only the situation where one 
party had consented to the listening in, the fair inference is that had 
neither party consented, a violation of the Act would have resulted. In 
other words, a violation occurs unless (1) at least one party consents 
to the overhearing of the telephone conversation by an individual not a 
party thereto, and (2) the listening in occurs somewhere other than at 
a point between the place where the non-consenting party starts the 
message and the place where the consenting person receives it. 

So (assuming consent by one party), if a recording device 
is attached to a telephone extension no violation occurs, but if it is 
attached to the wiring between the point of sending and the point of 
reception a violation occurs, even though one party has consented to 
the interposition of such device. 

Should an interpretation permit such finely drawn and 


inconsistent distinctions ? 


(b) The Supreme Court feels (page 109) that since the 
"telephone extension is a widely used instrument of home and office, . 


. . Congress [could not have] meant to place a severe restriction on 
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its ordinary use by subscribers, denying them the right to allow a 
family member, an employee, a trusted friend, or even the police to 
listen to a conversation to which a subscriber is a party."’ It is sub- 
mitted that the ordinary use of extension telephones is a matter of con- 


venience and privacy--not for surreptitious use. 


(c) The Supreme Court expresses concern that the secretary 
who listens in on an extension at the request of her employer and 
stenographically records the conversation, would be marked as a 


potential criminal and subject to the penalties provided by the Act. 


The answer is that in such cases the secretary is really 
the alter ego of her employer. Thus there is no "interception" of the 
message, nor is it "received" and used "for her own benefit or for the 
benefit of another not entitled thereto.'' Her recordation is merely a 
matter of obtaining an accurate record of the conversation for the per- 
son entitled to receive it--her employer. 

The court in Rathbun states that "Every statute must be 
interpreted in the light of reason and common understanding to reach 
the results intended by the legislature."’ Surely to construe the Act so 
as to make a criminal out of a secretary in such a situation as above 
described, is not to interpret the Act "in the light of reason and com- 


mon understanding to reach the results intended by the legislature." 


(d) The general rule of law is that provisions intended for 
the security of persons and property are to be liberally construed. 
Cf. Wrightson v. United States, 95 U. S. App. D. C. 390, 394, 222 F. 2d 
556, 560, citing Byars v. United States, 273 U. S. 28, 32. 


The application of such rule to the statute here involved 
requires a construction of Section 605 that will protect the security of 
the person by protecting the privacy of telephone communications. If 
so construed, a violation of Section 605 must be found in the instant 


case. 
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Therefore, it is respectfully urged that the police by listening to 
the telephone conversation between the unidentified informer and the 
party identified as "'Sonny,"’ violated Section 605 of the Communications 
Act of 1934. Thus the warrant for the search of 62 P Street, N. W., 
appellant's home, having been issued primarily on the basis of informa- 
tion obtained as a result of the unlawful interception, was invalid. 
United States v. Plisco, supra. Being invalid, it triggered a chain of 
subsequent actions by the police, all also invalid, culminating in the il- 


legal arrest and search of appellant. 


The indirect use of information obtained as the result of a Sec- 
tion 605 violation, as well as the direct use of such information, is pro- 
hibited by said Section. The Supreme Court has ruled that a conviction 
based on evidence obtained directly or indirectly through such methods 
cannot stand. Nardone v. United States, supra, 308 U. S. 338 (second 


case). 


II. 


THE SEARCH WARRANT WAS INVALID. . 


The Fourth Amendment to the Constitution establishes the frame- 
work within which searches and seizures may be made. Rule 41(c), 
Federal Rules of Criminal Procedure (see ''Statutes Involved," pages 
8-9, ante), governs the formality required for the issuance of search 
warrants. The Fourth Amendment provides that 'no Warrants shall 


issue, but upon probable cause." 


The search warrant in the case here appealed was issued on the 
basis of an affidavit (JA 31) which recites the information obtained by 


the police when they listened to a telephone call between a police informer 


2 Although appellant was acquitted (JA 86) of the offenses charged as a result 
of narcotics being found in his house by the searchers, yet this point becomes 
important as another step in a series of unlawful actions by, and through, which 
the arresting officers got into position to apprehend and search everyone, includ- 
ing appellant, who entered or sought to enter the premises. 
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and a party identified only as "Sonny." The affidavit also sets forth 


information subsequently obtained as a result of said telephone call. 


For the reasons stated in appellant's argument at pages 11-24, 
ante, the actions of the police in so listening to the conversation was a 
violation of Section 605 of the Communications Act of 1934, and, there- 
fore, the information obtained cannot be used to support a contention of 
probable cause advanced by said affidavit. The affidavit therefore must 
fall, and with it the search warrant since there is no "probable cause"’ 
as required by the Fourth Amendment to support it. See United States 
v. Plisco, supra, wherein the District Court for the District of Colum- 
bia granted motions to quash search warrants and suppress evidence 
on the ground that Section 605 had been violated. 


Ill. 


THE ARRESTING OFFICER LACKED PROBABLE CAUSE TO 
ARREST AND SEARCH APPELLANT WITHOUT A WARRANT. 


This issue has two facets. First, the warrant to search appel- 
lant's house being invalid, information obtained by the use of said war- 
rant cannot form the basis of the probable cause required by law to 
justify the arrest and search of appellant without a warrant. Second, 
assuming, arguendo, that said search warrant was validly issued, the 
police still lacked probable cause to arrest and search appellant with- 


out a warrant. 


Appellant has advanced argument in support of his contention that 
the action of the police in listening over a telephone extension to a con- 
versation between an unidentified police informer and a party identified 
as "Sonny, was a violation of Section 605 of the Communications Act 
of 1934 (pages 11-24, ante), and has argued that as a result of such 
violation the warrant to search appellant's house was invalid (pages 24- 
25, ante). If those arguments are correct, then it necessarily follows 
that probable cause did not exist for the arrest and search of appellant 
without a warrant. Nardone v. United States, supra, 308 U. S. 338. 
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Since a non-warrant arrest or search made without "probable 
cause”’ is as unlawful as an arrest or search made with a warrant issued 
without "probable cause,"’ the two situations are governed by the same 
legal principles. Wrightson v. United States, supra. Therefore, argu- 
ment hereafter presented in support of appellant's contention that his 
arrest and search without a warrant was unlawful, is also advanced in 
support of his contention that the search warrant under which his home 


was searched is invalid. 


The undeniable rule of law as to authority to arrest without a war- 
rant has been cogently stated by Judge Prettyman of this court in the 
recent case of Bell v. United States, 102 U. S. App. D. C. 383, 388, 254 
F. 2d 82, 87: 

"The sum total of the reams that have been 
written on the subject is that a police officer may 
arrest without a warrant when he has reasonable 


grounds, in light of the circumstances of the 
moment as viewed through his eyes, for belief 


that a felony has been committed and that the per- 
son before him committed it." (Underlining sup- 
plied). 

The record in this case is devoid of any facts or circumstances 
which would give the police officer, at the time he arrested and searched, 


or, as the case may be, searched and arrested, appellant, reasonable 


grounds to believe that a felony had been committed and that appellant 
committed it. 


The uncontradicted facts are that appellant was arrested on the 
threshold of the doorway to his home as he was about to enter witha 
bag of groceries in his arms (JA 6, 9, 10,20, 22, 40, 65). The record © 
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is not clear whether appellant opened the door with his key, or whether 
he knocked on the door (or rang the bell) and the police opened it (JA 18, 
20, 64).° 


The testimony of the police as to what happened then is contra- 
dictory. Officer Aiken testified that when appellant saw them, he dropped 
his bag of groceries, reached into his pocket and pulled out some "white 
powder” (JA 10). Officer Somerville testified that appellant dropped the 
groceries and attempted to extract from his pocket a "brown paper bag” 
(JA 20). Appellant testified that he did not drop his groceries, but that 
the police grabbed him and pulled him into the house (JA 6, 9). 


Furthermore, the testimony of the police as to exactly how and 
when appellant was arrested and searched is both confusing and contra- 
dictory. Officer Aiken, at the motion hearing, testified that upon appel- 
lant’s coming into the second door, his mother screamed, and he dropped 
his bag of groceries and started out of the door, and "at this time Officer 
Somerville identified himself and placed the defendant under arrest" 

(JA 10). Aiken then continued, stating: ‘When he dropped the bag of 
groceries, he reached into either his right coat pocket or right pants 
pocket and removed some white powder. Officer Somerville grabbed 
his hand--his right hand, which was holding the capsules and there was 
atussle ..." (JA 10). 


However, said officer testified at the trial that: "He [ Barbour] 
dropped the groceries and put his right hand in his pocket. Somerville 


Y The arresting officer, Milton W. Somerville, testified at the hearing on the 
motion to suppress (he was not present at the time of the trial, but by agreement 
his motion testimony was read into the record), that he unbolted the door for ap- 
pellant (JA 20). This accords with appellant's testimony on the motion, at which 
time he stated he rang the bell and an officer opened the door (JA 6). Officer 
Felix R. Aiken, testified on the motion that he believed appellant opened the door 
with his keys (JA 18). At the trial, he first stated appellant knocked on the door 
(JA 39), but later said he didn't recall whether Barbour opened the door with his 
key or knocked (JA 39). Officer John H. Bonaparte testified on both the motion 
(JA 22) and on the trial (JA 64) that appellant knocked on the door and Officer 
Somerville opened it. 
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grabbed his right hand and I held his left hand, and Somerville recovered 
61 white capsules from his right hand"’ (JA 40). Then in answer to a 
question as to whether appellant resisted, Officer Aiken replied: ‘Yes, 
sir, he did. Somerville was trying to identify himself to him when he 
dropped the bag. Somerville told him he was a police officer and showed 
him identification . . . He became rather violent and we had to handcuff 
him. We took him into the next room. :At that time I started to take the 
other things out of his pocket" (JA 41). Then ensued the following ques- 
tion, "You arrested him then?" and the answer, "’That is right, we 


questioned him there too" (JA 41). 


Officer Somerville testified (his testimony on the hearing of the 
motion, for the reason previously stated, was read into the record at 


the trial): 


". . . Iopened the door and defendant had 
some groceries in his arms. I identified myself 
with my folder and he dropped the groceries on 
the floor . . . and at that time he reached into 
his pocket and I grabbed--I took hold of his hand 
and in his hand there was a brown paper bag .. . 


"Mr. Paisley: Did you arrest him at that 
time. 


"Witness: Yes."" (JA 73, 74). 


And on cross examination, in reply to a question as to whether Officer 


Somerville arrested appellant when he came in the door: 


"No, at the time when I opened the door for 
him I did not place him under arrest at that time. 
In fact, I did not know him. . and when he 
dropped the groceries and put his hand in his 
pocket, and his hand was partially out of his 
pocket, I could see this brown bag and at that 
time I had my folder in my hand and I identified 
myself and placed him under arrest. (Under- 
lining supplied). 


"Mrs. Dwyer: At the time when he had his 
hand on this brown paper bag? 


"Witness: Yes."' (JA 75). 
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On the other hand, Officer John H. Bonaparte testified on cross 
examination at the motion hearing, in answer to a question as to what 


happened when Barbour got there: 


"Well, when Barbour knocked on the door, 
Officer Somerville went to the door and opened 
it . . .. Barbour had a package in his hand... 
and Officer Somerville identified himself to 
Barbour and told him that they had a search 
warrant. At that time they placed him under 
arrest and they searched him, I believe."" (JA 22). 


Officer Bonaparte’s testimony at the trial, in part, follows: 


". . . Officer Somerville and Officer Aiken 
had gone to the door and Officer Somerville, I 
believe, was opening the door--I believe the 
defendant, when Officer Somerville identified 
himself, dropped his package or something. I 
couldn't see exactly what was going on because 
I was in the front room continuing the search. 
Seda ei HANOO) 


It is strongly urged that the police did not have reasonable 
grounds--in fact, they had no grounds whatsoever--to believe that a 
citizen (appellant) preparing to enter his home around dinner time, 
carrying a bag of groceries, had committed or was engaged in commit- 


ting a felony. Under such circumstances what crime could they have 


probable cause to believe that he had committed? With what crime was 


he charged? The only reference in the record is Officer Aiken's com- 
ment at the trial that he was charged with violating the Federal Nar- 
cotic Act (JA 50). Whether this was merely a conclusion he made sub- 
sequent to the arrest is not known, but certainly there is nothing in the 
record to establish that appellant was advised of the charge on which 
he was being arrested. Be that as it may, what grounds did they have 
for a reasonable belief that at that time he had purchased, sold, dis- 
pensed and distributed narcotic drugs not in their original package and 


not from the original stamped package, or that he had facilitated the 
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concealment and sale of a narcotic drug after such drug had been im- 


ported, with his knowledge, into the United States contrary to law? 


The fact is that the arresting officer, as well as the other officers, 


did not even know who appellant was (JA 41, 75). 


Mere suspicion does not constitute probable cause. Mallory v. 
United States, 354 U. S. 449, 454; Brinegar v. United States, 338 U. S. 
1605 E75. 


Since, as stated by this court in Mills v. United States, 90 U. S. 
App. D. C. 365, 366, 196 F. 2d 600, 601, "the validity of the arrest and 
search must be determined by its reasonableness in the light of the 
circumstances of the particular case,"’ previous cases afford only 
limited assistance in resolving the question presented by different facts 


and different circumstances. 


However, Johnson v. United States, 333 U. S. 10, presents a close 
parallel to the case at hand. The facts in Johnson are: An informer, 
a known addict, advised police that unknown persons were smoking 
Opium in a certain hotel. When the police arrived at the hotel, they 
detected the smell of burning opium coming from one of the rooms. 
They knocked on the door of the room, and identified themselves in reply 
to an answer from within. After a delay and some shuffling or noise, 
defendant opened the door. The police questioned her about the odor of 
opium, and when she denied there was such a smell, an officer advised 
her to consider herself under arrest because they were going to search 
the room. Opium and smoking apparatus were seized, the latter being 


warm, apparently from recent use. 


The Supreme Court reversed the defendant's conviction, and in 
answer to the Government's contention that the search without a war- 
rant was valid because incident to an arrest, stated (at pages 15, 16, 
Ea): 
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"Since it was without a warrant, it could be 
valid only if for a crime committed in the 
presence of the arresting officer or for a felony 
of which he had reasonable cause to believe de- 
fendant guilty. 2 


"The Government, in effect, concedes that 
the arresting officer did not have probable cause 
to arrest petitioner until he had entered her room 
and found her to be the sole occupant. . . . Thus 
the Government quite properly stakes the right to 
arrest, not on the informer's tip and the smell the 
officers recognized before entry, but on the know- 
ledge that she was alone in the room, gained only 
after, and wholly by reason of, their entry of her 
home. 


"Thus the Government is obliged to justify 

the arrest by the search and at the same time to 

justify the search by the arrest. This will not do. 

An officer gaining access to private living quarters 

under color of his office and of the law . . . must 

have some valid basis in law for the intrusion." 

See also Whitley v. United States, 99 U. S. App. D. C. 159, 287 

F. 2d 787, wherein this court reversed the conviction of the appellant — 
there who had been arrested without a warrant. In Whitley, an informer. 
under police surveillance, using marked money, purchased narcotics in 
a rooming house where appellant occupied a third floor bedroom. The 
informer gave police information about a "particular room and the loca- 
tion of the room" and also about "'a particular person."' Police went to 
the third floor, where through an open door they saw appellant in a bath- 
room. The police entered and arrested her. The bathroom was not 
connected with the bedroom. Some of the officers went through a window 
from the bathroom to a porch, from where they looked into the bedroom 
and saw appellant's roommate preparing to give herself a hypodermic 
injection. They entered the bedroom and found narcotics. The police 


found the marked money in appellant's purse. 


NS The court noted that this is the law of Washington State. 
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The court held that since there was no proof that the informer had 
told the police that Whitley was the "particular person” who had sold 
narcotics, the officers did not have probable cause when they arrested 
appellant to believe she had committed a felony. 


In the case now before this court, assuming the police had probable 
cause to believe that narcotics were being kept at 62 P Street, they still 
did not have probable cause to believe that appellant, at the time of his 
arrest, had narcotics in his possession. They had only suspicion. They 
may in good faith have felt that appellant was guilty, but the Supreme 
Court in Carroll v. United States, 267 U. S. 132, 161, has held that good 
faith is not enough to constitute probable cause. 


In United States v. Busby, 126 F. Supp. 845, the District Court for 
the District of Columbia held there was no probable cause where Busby, 
a former narcotic violator, when approached on the street by officers, 


denied possession of marihuana. 


Here, in Barbour, as shown by appellant at pages 27-29, ante, the 
arresting officers were vague as to whether they first arrested appel- 


lant and then searched him, or first searched and then arrested him. 


It is urged that the arrest was the result of an unlawful search of 
appellant's person--that upon finding narcotics in appellant's possession 
they arrested him. If this were not so, then there were no grounds for 
his arrest. Prior to the search, the police had no possible way of know- 


ing that appellant had narcotics upon his person. 


What did exist was mere suspicion--suspicion founded upon over- 
hearing the telephone conversation between ''Sonny"' and the unidentified 
police informer; the informer's alleged purchase of drugs at premises 
62 P Street, N. W.; and then the search and seizure of narcotics and 
related paraphernalia at that address. Although, as set forth in foot- 
note 8, page 24, ante, the District Court acquitted appellant of charges 


involving the narcotics and paraphernalia seized at 62 P Street, because 


Pes 
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there was no evidence to connect appellant with such items, yet, as also 
stated in said footnote, the activities of the police with respect to the 
search warrant become important as another step in a series of unlaw- 
ful actions by, and through, which the arresting officers got into posi- 
tion to apprehend and search everyone, including appellant, who entered 


or sought to enter the premises. 


It is important to bear in mind the distinction between the facts 
and circumstances upon which the police had belief that narcotics were 
on the premises at 62 P Street, and the facts and circumstances upon 
which they had belief that narcotics were on the person of appellant when 
he was searched and arrested. They are separate situations, and the 
fact that there may have been probable cause for one, does not ipso facto 


constitute probable cause for the other. 


As to Barbour himself, this appears to be a prime example of pure 
suspicion. As such, it tends to confuse and befuddle the real issue-- 
that is, what facts and circumstances, not suspicion, did the police have 
to support their belief that appellant had committed or was in the pro- 


cess of committing a crime? The answer, appellant submits, is none. 


The police went to appellant's home armed with a warrant to 
search those premises. They did not have, and made no attempt at any 
time to secure, a warrant for his arrest (JA 54). This raises the ques- 
tion as to the reason why an arrest warrant was not obtained. It is sub- 
mitted that the reason was that the officers did not have grounds upon 
which such a warrant could validly issue..! If this were so, then the 
same situation prevailed at the time of appellant's arrest, because the 
police had no information at that time that they did not possess at the 
time they obtained the warrant to search the house. But even if the 


officers, at the time they obtained the search warrant, had, in their 


1 


: Rules 3 and4, Federal Rules of Criminal Procedure, establish the pro- 
cedures for the filing of a complaint and the issuance of a warrant thereon. For 
pertinent provisions of those Rules, see ''Statutes and Rules Involved," page 8, 
ante. 
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own minds, probable cause to believe that Barbour had committed, or 
was committing a crime, or was connected in some criminal way with 
the premises, why then did they not also obtain an arrest warrant for 


appellant ? 


Officer Aiken in answer to a question by the court as to why the 


police did not get an arrest warrant for either Sonny or Barbour, stated: 


"For this reason. There was no offense that 
Sonny committed other than through the telephone 
conversation with the informer. As to Barbour, 
the informer knew that if he got an arrest warrant 
he would have to appear before the Commissioners 
and swear for an arrest warrant. His name would 
be on the arrest warrant as a complainant. He 
felt if his name is on there as complainant ... 
then the man would know who he was and something 
would happen to him."’ (JA 54). 


There is inconsistency in the officer's reasoning. If there was 
no offense that Sonny had committed then surely there was no offense 
that Barbour had committed. In fact they had less evidence of an of- 
fense by Barbour than they did as to an offense by Sonny. 


Be that as it may, on the record here there is no justification for 
dispensing with the requirements of the mandate of the Fourth Amend- 
ment. See United States v. Jeffers, 342 U. S. 48, 51, wherein the 


Supreme Court recited that: 


"Over and over again this Court has empha- 
sized that the mandate of the Amendment requires 
adherence to judicial processes [ citing cases]. 
Only where incident to a valid arrest [ citing case] 
or in 'exceptional circumstances,’ [ citing case] 
may an exemption lie and then the burden is on 
those seeking the exemption to show the need for 
it [citing case]. Officers instead of obeying this 
mandate have too often, as shown by the numer- 
ous cases in this Court, taken matters in their 
own hands and invaded the security of people 
against unreasonable search and seizure." 
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See also Lee v. United States, 98 U. S. App. D. C. 97, 232 F. 2d 
354. There police, several days after certain guns were stolen, re- 
ceived word from a "reliable source" that Lee had attempted to sell 


several guns, that he had one in the back of his automobile, and that 


they were the guns stolen from the home of a party whose home Lee had 


visited on a matter of business the evening before the guns were dis- 
covered to be missing. The police immediately went to Lee's apart- 
ment. When they were unable to arouse anyone they left, returning a 
few hours later, at which time they gained admittance to the apartment. 


The officers had no arrest or search warrant. They found the stolen 


guns. 


This court, in reply to the Government's contention that the 


search and seizure were incident to a lawful arrest, stated: 


"But we do not reach that question because 
the search and seizure were not in reality incident 
to the arrest. The testimony shows that the search 
and seizure preceded the arrest, and that the of- 
ficers intended by the entry and search to secure 
evidence upon which to predicate the subsequent ar- 
rest. .. . All this testimony shows that the guns 
were seized before the arrest, and that the arrest 
in fact was caused by the discovery of the guns. 
The police had gone to appellant's with the purpose 
of checking on the tip from the ‘reliable source’ 
that the guns were there, and upon verifying that 
tip they arrested appellant. A number of courts 
have held in similar circumstances that such a 
search is not incident to the arrest, but rather 
the arrest is in truth incident to the search [ citing 
cases]. And of course the search cannot be justi- 
fied by what it turned up. [citing cases]. 


"Since there was no arrest to which the search 
and seizure were incident, and since there was no 
search warrant, the search and the seizure of the 
guns were unlawful under the Fourth Amendment 
to the Constitution of the United States, for there 


were no circumstances which could justify dispens- 
ing with the necessity for a search warrant. As~ 
suming, without deciding, that the informer's tip 
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would have given the police probable cause to 
Support an arrest without a warrant, this did 


not constitute ‘exceptional circumstances’ which 
supported the search or seizure without a search 
warrant.” (Underlining supplied). 

(The court continued, quoting extensively from 
United States v. Jeffers, cited by appellant at 
page 34, ante). 

By means of the search warrant for the premises, and by remain- 
ing there after the purpose for which the warrant had been issued was 
accomplished, /” the police apparently hoped that appellant would appear 
on the scene, and thus give them at least some grounds upon which to 


search and arrest him. 


In view of the vagueness of the officers’ memories as to what 
transpired when appellant appeared at the door (page 27, ante), and 
what the actual circumstances of his arrest and search were (pages 27- 
39, ante), the logical inference is that a longer period of time had 
elapsed than the fifteen, twenty or even fifty minutes, the officers re- 
called, between the time they allegedly entered 62 P Street at five or 
five-thirty (JA 38, 56) and the time appellant was arrested at about 
five-fifty (JA 10, 39, 71, 73). During such short interval of time, some 
five persons, in addition to the four on the premises at the time the 
police entered, arrived and were arrested before appellant came home. 
Officer Aiken testified: 

"Court: You said . . . several other 
addicts came in? 


"Witness: Yes, that is, they came in after 
we had been in the premises for awhile. 


"Court: And before Barbour came in? 


"Witness: That is right.” (JA 42). 


oe The testimony shows that the warrant was obtained at approximately eight 
o'clock A.M. (JA 50); that the premises were entered at about five or five-thirty 
o'clock P.M. (JA 38, 56); that the articles for which the warrant was issued 
were seized shortly thereafter (JA 10); but that the police thereafter remained 
on the premises until appellant returned at approximately ten minutes to six 
(JA 10, 39, 71, 73). 
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"Mr. Paisley: Did you arrest all these people 
you told us about? How many did you arrest? 
"Witness: I think it was about nine that were 
arrested."" (JA 50). 

The situation here appears to be the reverse of that in McKnight v. 
United States, 87 U. S. App. D. C. 151, 183 F. 2d 977. There police ob- 
tained an arrest warrant. On several occasions thereafter they could 
have arrested McKnight, but did not do so. Their object was to wait 
until he entered a certain house before arresting him, and then to seize 


any evidence found in the house. 


This court ruled that an arrest may not be used as a pretext to 


search for evidence, citing United States v. Lefkowitz, 285 U. S. 452. 


Here the police obtained a warrant to search a house, and then 
attempted to use it as a vehicle to arrest Barbour by waiting for him to 


return to his home. Therefore, the following language quoted by this 


court in the McKnight case, supra, if paraphrased by substituting 


"search" for "arrest" and "arrest" for "search"’ where those words 


appear seems to apply with equal force here: 


"It is settled law that 'when it appears, as it 
does here, that the search and not the arrest was 
the real object of the officers in entering upon the 
premises, and that the arrest was a pretext for or 
at the most an incident of the search,’ the search 
is not reasonable within the meaning of the Con- 
stitution." 


This court in Wrightson v. United States, supra, at pages 393 and 
394, stated: 


"An officer must show ‘probable cause’ to 
get a warrant from a magistrate, and he must 
have 'probable cause' to make an arrest without 
a warrant. 


"We are here at the very heart of due process 
of law and, more directly, at the essence of the 
Fourth Amendment. Justification for a search 
without a warrant is here sought on the ground that 
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it was incidental to an arrest without a warrant. _ 
When the arrest is held legal the incidental aepeet 
becomes legal. When the arrest is stripped of 
necessity for probable cause, the search is stripped 
of the same necessity. But the Fourth Amendment 
imposes specific requirements upon search war- 
rants. ' . no Warrants shall issue, but upon 
Bue cause, supported by Oath or affirmation. 
ps To hold that a search warrant cannot 
issue except; upon probable cause shown under oath, 
but that a search can be made without any factual 
demonstration of probable cause so long as it is 
made without a warrant, would be a deliberate cir- 
cumvention of the constitutional prohibition. 


"The forefathers had reason for all this circum- 
scription of the power to search houses and to seize 
people. Such searches and seizures are the embryo 
of tyranny, and they well knew it. Once those safe- 
guards are gone, the supremacy of force is complete, 
potentially even if not presently factual. 


"Mr. Justice Jackson, writing for the Court in 
United States v. Di Re [ 332 U. S. 581, 595], said this: 


"The Government's last resort in sup- 
port of the arrest is to reason from the 
fruits of the search to the conclusion that 
the officer's knowledge at the time gave 
them grounds for it. We have had frequent 
occasion to point out that a search is not to 
be made legal by what it turns up. In law it 
is good or bad when it starts and does not 
change character from its success.’ 


Al 


. if officers can arrest without a warrant 
and never be required to disclose the facts upon which 
they based their belief of probable cause--if, in other 
words, they have an untouchable power to arrest with- 
out a warrant,--why would they ever bother to get a 
warrant ?"' 





It is apparent that the arresting and searching officers are 
obliged to justify appellant's arrest by the search, and at the same time 
to justify his search by the arrest. This can't be done. Johnson v. 


United States, supra. 
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Nor can they reason from the fruits of the search to the conclu- 
sion that their knowledge at the time gave them grounds for the arrest. 


Wrightson v. United States, supra. 
As stated in Wrightson v. United States, supra, at page 558: 


", . . the tendency of police officers to ar- 
rest people without warrants and without probable 
cause is a matter of vast public importance, .. .. 
Certainly the police have been warned enough in 
these respects, by the Supreme Court of the United 
States, by this court, and by other courts." 


It, therefore, is respectfully submitted that this court should rule 
that the arrest and search of appellant were unlawful and that evidence 
obtained as a result thereof should have been excluded at the trial. 

Cf. Giordenello v. United States, U.S. ,2L. Ed. 2d 1503. With- 


out such evidence, there is no evidence to sustain the conviction. 


CONCLUSION 


In conclusion, appellant respectfully submits that Mr. Justice 
Frankfurter's dissent in United States v. Rabinowitz, 339 U. S. 56, 68, 
69, is of interest in view of the background and issues of the present’ 


case: 


"The old saw that hard cases made bad law 
has its basis in experience. But petty cases are 
even more calculated to make bad law. The im- 
pact of a sordid little case is apt to obscure the 
implications of the generalization to which the 
case gives rise. 


"It is a fair summary of history to say that 
the safeguards of liberty have frequently been 
forged in controversies, involving not very nice 
people. And so, while we are concerned here 
with a shabby defrauder, we must deal with his 
case in the context of what are really the great 
themes expressed by the Fourth Amendment. A 
disregard of the historic materials underlying 
the Amendment does not answer them." 
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Wherefore, it is urged that the judgment of conviction be reversed 
and that the case be remanded to the District Court with instructions to 
enter a judgment of acquittal on all counts of the indictment in favor of 


your appellant. 


Respectfully submitted, 
HORACE J. DONNELLY, JR. 


730 Fifteenth Street, N. W. 
Washington 5, D.C. 


Counsel for Appellant 
Appointed by this Court 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 692 


LEROY F. BARBOUR, 
Appellant 
Vv. 
UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


REPLY TO COUNTER STATEMENT OF THE CASE 


There is no dispute that 100 capsules containing heroin were 
taken from the person of appellant by the police officers and that the 
sole defense (JA 36) raised at the trial was that this evidence (Govern- 
ment's Exhibit 1 and 2) had been unlawfully seized. This evidence had 
been the subject of a timely-made motion to suppress which had been 
previously denied prior to the trial (JA 23). It is quite evident that 
the motion had been effectively renewed. Likewise the motion for ac- 
quittal was granted as to counts 1 and 2, and denied as to counts 3 and 
4 (JA 86). 
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Thus the only other issues of fact relate to the circumstances 
under which appellant had been arrested without a warrant, and 
searched, or searched and arrested, as the case may be, and those 
issues have to do solely with the question of law, as to whether or not 
there was probable cause as regards right to arrest without a warrant, 
so as to determine whether the evidence obtained from the person of 
appellant could or could not be used against him in the trial of the in- 
dictment. 


When appellee asserts (page 10) that no objection was raised 
by appellant to the testimony of the police officer at the trial about the 
overheard telephone conversation, appellee has overlooked the fact that 
this testimony was relevant only to the issue of the validity of the 
physical evidence taken from the person of appellant and, therefore, 
had nothing to do with the issue of the guilt or innocence of appellant. 


Thus the issue for determination by this court is whether or not 
the proof of appellant's possession of unstamped and unlawfully imported 
narcotics should have been suppressed. Without such evidence, the 
court below could not have found appellant guilty of counts 3 and 4 of 
the indictment as charged. 


There is no dispute that the officers had no arrest warrant for 
appellant when the search of his person was made, and had no warrant 


for the search of his person. 


4 Cf. Maghan v. Jerome, 67 App. D.C. 9; 88 F 2d 1001. 








ARGUMENT 


I, 

A. REPLY TO APPELLEE'S ARGUMENT THAT APPELLANT 
HAS NO STANDING TO OBJECT TO THE DIVULGENCE OF A 
TELEPHONE CONVERSATION BECAUSE HE WAS NOT A 
PARTY TO SAME. 

Appellant concedes that the cases cited by appellee support in 
principle the proposition that the statutory protection of Section 605 of 
the Federal Communications Act is unrelated to the protection of the 
Fourth Amendment. But, in Goldstein v. United States, 316 U.S. 114 
at page 120, the Supreme Court stated that: "We have applied the 
same policy in respect of the prohibitions of the Federal Communi- 
cations Act" -- namely that: '--the policy underlining the (Fourth) 
Amendment cannot be circumvented by the indirect use against the 
victim of evidence so obtained", (citing Silverthorne Lumber Company 
v. U. S., 251 U.S. 385) in violation of the prohibition of the Fourth 


Amendment. 


Appellee further contends that appellant has no standing to ob- 
ject to the divulgence of the contents of the communication between the 
police informer and a person known only as "Sonny". In Goldstein v. 
United States, supra at page 121, the Supreme Court stated: "The 
question now to be decided is whether we shall extend the sanctions for 
violation of the Communications Act so as to make available to one not 
a party to the intercepted communication the objection that its use out- 
side the court room and prior to the trial, induced evidence which, ex- 
cept for that use, would be admissible."’ The majority held that even 
though the use made of the communication to induce the parties to them 
If this reasoning is tenable, then it follows that the hearsay rule comes into 
play as to the use of the information, and certainly the intercepting officer 
gained no personal knowledge that the "Leroy" mentioned was Leroy Barbour, 
or that Barbour had committed or was committing a violation of U.S. Code 


Title 26, Section 4704(a) the offense named in his affidavit (J.A. 30) and in 
the search warrant (J.A. 32). 
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to testify, were held a violation of the statute, this would not render 
the testimony procured inadmissible against a party to the message. 
The majority observed, however, that there was no use at the trial of 
the intercepted communications or of any information they contained as 
such. Three justices dissented, observing that the prohibitions of the 
last clause of Section 605 of the Communications Act of the "'use™ of out- 
lawed evidence is so unequivocal and controlling that the failure of the 
court below even to refer to this clause can only be explained on the 
assumption that it was overlooked. The dissent further pointed out 

that in the second Nardone case (308 U.S. 338), (the logical extension 
of the principles of the first Nardone case (302 U.S. 379) and Weiss v. 
United States, 308 U.S. 321), the court held that the policy of Section 
605 required exclusion not merely of the intercepted messages but also 
of the other evidence acquired through their unlawful use. Nardone 
created the idea of the preliminary hearing as a procedure for deter- 
mining what evidence was the "fruit of a poisonous tree" and hence in- 
admissible. The dissent in Goldstein further pointed out that when 
Congress condemned the "use" of lawlessly intercepted communications 
the last thing it intended to sanction was the use of such interceptions in 
a court of justice. 


By analogy, therefore, it would seem to follow that the "use" 
by police officers of such interceptions to procure other evidence on 
which to base a claim of probable cause for the issuance of a house- 
search warrant and thus to set in motion a chain of circumstances which 
placed such officers in a position to seize and search as in the case at 
bar, without either an arrest warrant or a search-of-the-person war- 
rant, would be under the same prohibition under which such interception 
could not be used in a court of justice. The affidavit (J. A. 31) on which 
the house-search warrant was issued clearly indicates that all the infor - 


mation contained therein was obtained either by an interception of 
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protected communication or as a result thereof. 


Insofar as appellee's citation of Benanti v. United States, 355 
U.S. 96, as authority in this connection, it should be observed the crux 
of the decision was that since Section 605 of the Federal Communica- 
tions Act bars interception of, and the divulgence for publication of the 
existence or contents of, any communication evidence relating to wire 
tapping by state law enforcement agents, is inadmissible in a federal 
court. But in the footnote reference cited by appellee, the court re- 
ferred to Goldstein v. United States, supra, as not being contrary to 
the court's interpretation of the statute in Benanti--the court observing 
that Goldstein was intended to apply to a very restricted situation where 
the protection of the statute would not be extended. The obiter of 
Benanti cited by appellant on pages 16 and 17 of his principal brief, is 
more in point. 


B. REPLY TO ARGUMENT THAT LISTENING TO A TELE- 
PHONE CONVERSATION ON A REGULARLY USED EX- 
TENSION WITH THE CONSENT OF ONE OF THE PARTIES, 
IS NOT WIRETAPPING. 


Appellant disagrees with appellee's statement that it is well 
settled that the listening in of third parties on a regularly used tele- 
phone extension with the consent of one party to the conversation is not 
a violation of Section 605 of the Communications Act. As pointed out at 
length in appellant's brief (pp. 17-23) the latest case of Rathbun v. 
United States, 355 U.S. 107, relied on by appellee, leaves much to be 


settled on the question. 


The impact of the rule of the Rathbun Case--to the effect that 
no violation of the statute occurs, and, consequently, no rule of in- 


admissibility is applicable, where one party to a telephone conversation 


3 The parenthetical statement contained therein that "prior information had been 
received about Barbour" is, without stating what the information was, nothing 
more than a general comment and could not support anything. 
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permits a third party to listen in by means of a regularly used exten- 
sion telephone--is, except with respect to contrary holdings of lower 
federal courts in cases involving essentially similar facts, not entirely 
clear. The majority opinion stated that the question presented was 
whether the evidence showed a proscribed "interception", but added 
that there was implicit in this question, in light of the attendant facts 
and circumstances, "the fact that one party to the conversation did 
consent."’ The opinion was careful to state that its precise holding was 
that no "interception" had taken place, but, because of its emphasis on 
the consent which one party had given to the listening-in by means of 
the extension phone, it implied, as the dissenters noted, that the use of 
an extension may, in some circumstances, amount to an interception. 
And left unanswered is the question whether the giving of consent by 
one party to a telephone conversation automatically deprives any 
listening-in, by whatever means, of the character of an "interception." 
The difficulties involved in ascertaining the precise meaning of Rathbun 
are traceable to the fact that the majority opinion, although stating that 
"interception" is "one element of 8 605,'' did not make any clear separa- 
tion of this element from the question of consent which the statute it- 
self (by speaking in terms of interception by a person "not being author- 
ized by the sender") indicates is another, independent "element" of $605. 


The dissent of this court in Ladrey v. D. C. License Commission, 
___'U.S. App. D.C. __; 261 F. 2d 68, 74; #13906 decided July 31, 1958 
(cited by appellee), clearly supports the above contentions. The cir- 
cumstances there, were the same as here (with the exception that the 
defendant here was not a party). The informer, with the police officer 
on an extension, phoned Ladrey. As Judge Bazelon writing for the 
dissent pointed out: '--the Rathbun rule, that there is no interception 


when one party to it invites a third person to listen in, had no application 


to these facts."" (Emphasis supplied) -- further pointing out there was 


nothing to suggest that the informer who telephoned the accused, invited 


or requested the police to listen to the conversations, but on the contrary 
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it was quite likely that the plan to have the informer make the call with 
the police listening in--originated with the police. Thus the Supreme 
Court's holding in Rathbun that compliance with a request of the person 
receiving the call, for the police to listen in, was not an interception, 
as Judge Bazelon pointed out, is quite different from the situation in 
Ladrey, - and by the same token, different from the situation in the case 


at bar. 


REPLY TO ARGUMENT THAT EXCLUDING THE 
TELEPHONE CONVERSATION THERE WAS ADE- 
QUATE PROBABLE CAUSE TO ISSUE THE SEARCH 
WARRANT. 

Smith v. United States, 103 U.S. App. D.C. ; 204 F.2d 751, 
cited by appellee, does not involve the issuance of a search warrant, 
but the dissent of Judge Bazelon in that case forcefully brings into focus 
the many authorities on the subject of unlawful arrest and unlawful 


seizures, and discusses the applicability of the arrest without warrant 


4 
provisions of Section 4-140 D.C. Code, pertaining to crimes committed 


in the presence of police officers, to a situation, where allegedly, nar- 
cotics were purchased behind the closed doors of a dwelling-house by an 
informer -- Judge Bazelon commenting that: "However reliable the 
officers may have considered (the informer's) information, the events 
were perceived by him, not by them. Plainly the crime was not com- 


mitted in their presence." 


- "Sec. 4-140; Arrests without warrant. The several members of the police 
force shall have power and authority to immediately arrest, without warrant, 
and to take into custody any person who shall commit, or threaten, or attempt 
to commit, in the presence of such member, or within his view, any breach of 
the peace, or offense directly prohibited by Act of Congress, or any law or 
ordinance in force in the District. . ." 


y Appellee here broadly states that the police officers confirmed the information 
they had about the premises, "by a purchase of illicit narcotics from the pre- 
mises", -- erroneously suggesting that the police officers made the purchase. 
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Appellee gets no help from the second case of Wrightson v. 
United States, 98 U.S. App. D.C. 377, 236 F.2d 672, to support the 
contention that the earlier information given to the police by an infor- 
mer of "known reliability"’ would have been enough alone to establish 
probable cause for the issuance of the house-search warrant. There, 
a non-warrant arrest was made on the basis of information that the 
suspect was preparing to leave town. This court, per curiam, held: 


"This was probable cause to make the arrest and was sufficient justifi- 


cation for making it without waiting until the time when a warrant could 
be procured, " 


The other cases cited by appellee either involve the validity of 
non-warrant arrests (Brinegar v. United States, 338 U.S. 160; Mills v. 
United States, 90 US App. D.C. 365; 196 F.2d 600) (not as appellee 
suggests, the existence of probable cause to issue a search warrant), - 
or the legal effect of evidence of a narcotics "buy" by an informer (Dear 
Check Quong v. United States, 82 US App. D.C. 8; 160 F. 2d 251; 
Higgins v. United States, 81 US App. D.C. 371,160 F.2d 222). In the 
latter two cases, the purchase having been made by the informer from 
the accused, in the presence of the police officer, the testimony of the 


officer was properly received at the trial. 


These two cases seem to have fixed a standard of proof in this 
District that absent the testimony of the person actually making the 
purchase, the police officers setting the transaction in motion, can 
only testify as to what occurred between the informer and the defendant 
in their presence and within their view, suggesting the analogous doc- 
trine that police officers cannot use the report made to them by a pur- 
chasing informer as to what transpired between the informer and the 


defendant, outside of the presence and observation of the officers. 


REPLY TO ARGUMENT THAT NO OBJECTION WAS MADE 
TO TESTIMONY OF THE POLICE OFFICER CONCERNING 
THE TELEPHONE CONVERSATION WHICH HE OVERHEARD. 


As pointed out in the reply to the counter-statement of the case, 
Supra, ( page 2 ) appellee's argument in this respect is hardly tenable. 
Since the trial was to the court alone and much of the examination of 
the prosecution's witnesses was conducted by the judge, it is quite ap- 
parent that testimony of the police officer concerning the telephone 
conversation which he overheard and which he apparently inspired, was 
given in connection with the sole question of law involved in the case, 
namely the validity of evidence taken from appellant's person. Appel- 
lant is not foreclosed from urging the point because no formal objection 
was made to the mass ofhearsay testimony given by the Government's 
witnesses. If the trial had been to a jury the situation would have been 
different, but under the circumstances the judge was in effect taking 
testimony in order to discover the facts so as to determine as a ques- 
tion of law whether Government's Exhibits 1 and 2 (capsules taken from 
appellant's person) should be admitted in evidence as proof of the cor- 
pus delicti. There was no dispute as to the fact that the exhibits were 
taken from appellant's person by the police officers, but there is a dis- 
pute as to whether probable cause existed for the arrest of appellant 
without a warrant, and since the information obtained from the inter- 
cepted telephone call was the opening gambit which led to everything 
that followed, the fact and circumstances surrounding this telephone 
call became relevent and material to the only issue, namely as to 
whether or not the arrest and search, or search and arrest, as the 


case may be, was in fact lawful. 
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Il. 


REPLY TO ARGUMENT THAT PROBABLE CAUSE 
EXISTED TO ARREST APPELLANT AND THE EN- 
SUING SEARCH OF THE PERSON WAS THEREFORE 
LEGAL. 


Appellee seems to take the position in one instance that appel- 
lant was violating the Federal narcotics laws at the time of his arrest 
apparently because of what the officers found on his person, and that 
there was also more than sufficient probable cause for the police to 
believe that he was doing this very thing at the time he entered the 
house. 


It is submitted that neither Officer Aiken nor Officer Somerville 
had any personal knowledge at the time, that appellant had certain cap- 
sules of heroin in the pockets of his clothing. The delineation set forth 
in the last paragraph of appellee's brief (page 11) of the facts and cir- 
cumstances which appellee contends the record discloses as being known 
to the officers by personal observation and by reasonably trustworthy 
information, finds little support from the record. Appellant's position 
to the contrary is set forth in detail in the principle brief. 


But of greater importance is the fact that at the same time 
appellee suggests that the record discloses that the police had received 
“reliable information” that appellant was selling narcotics at 62 P Street, 
the Government also argues that no arrest warrant was obtained when 
the house-search warrant was obtained, because they did not wish to 
jeopardize the physical safety of their informer--appellee contending 


that under the circumstances the omission was reasonable. 


In other words, the Government seems to take the position that 


it is better for such a situation as prevailed in this case, to be left to 


the judgment and decision of police officers who gave every indication 
that early in the morning of March 16th, 1958, they had decided to arrest 
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appellant that day without a warrant. They exhibited a picture of 
Barbour to the informer for corroboration of the fact that he was the 
Leroy mentioned in the telephone conversation (J. A. 54). Everything 
they did from inspiring the telephone call, to obtaining the house-search 
warrant and their conduct after they had entered the premises and com- 


pleted their search, as well as the flimsy excuse that no arrest YS 


was obtained because of fear of retaliation against the informer, -- 
all point to the fact that the officers had planned a dragnet in which they 
hoped to bag appellant and obtain evidence to support their contemplated 
action, as they did on the threshold of the premises after they had al- 
ready seized nine other persons, including five or six who had entered 
the house while they were there. Cf. United States v. Coplin, 195 F.2d 
629, 635 (CCA 2d 1950). Of significance in this respect is the officer's 
Return to the house-search warrant (J. A. 33) in which he states under 
oath that: '99 (sic) capsules of white powder wrapped in paper" is part 
of the "inventory of property taken pursuant to the warrant’. This item 
clearly refers to the 100 capsules taken from appellant's person--not 
from the house. 


See also Worthington v. United States, 166 F.2d 557, 562, 
wherein it was stated: "If the information at the disposal of an arrest- 
ing officer is wholly insufficient to justify the issuance of a warrant for 
arrest, an arrest in such a case with an invalid warrant, or with no 
warrant at all, would be an illegal arrest’. The court further observed 
(page 564) that: ''. . neither search warrant nor an arrest with or with- 
out warrant can be made in any case without personal knowledge on the 


part of the official making application for a warrant, or the officer 


y The speciousness of this reasoning is evident when it is considered that first, 
the arrest warrant would have been procured ex parte, and second even if arrested 
without a warrant, an accused person could, if he wanted to, sooner or later 

learn the identity of the informer. See also page §& , supra for discussion 

with respect to unlawfulness of non-warrant arrests for crimes not committed 

in the presence of police officers. 
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making the arrest without a warrant, of facts that would be competent 


in the trial of the offense before a jury”. 


A product of illegal detention having the characteristic of being 
something of evidentiary value which the public authorities have caused 
an arrested person to yield to them during illegal detention, is pro- 
scribed. Bynum v. United States, USAppD.C. =; _—F.2d__se, 
#14, 403, decided December 15th, 1958. See also Morrison v. United 
States, = USApp.  _;  _—~*F.2d_s,_- #14, 467, decided October 
16th, 1958, for a discussion of the basic principles of the rule governing 
searches and seizures and the critical aspect of the making of the de- 
cision that a person should be arrested. Particularly the observation: 
"A fortiori, if purely evidentiary material may not be seized even under 
a search warrant as in Gouled (255 US 298, 309-311), or as an incident 
to an arrest under an arrest warrant, as in Lefkowitz (285 US 452, 464- 
465), it cannot be seized legally without any warrant whatsoever and 


without any arrest." 


Appellee has cited no case in which the action of police officers 


has been upheld, in circumstances similar to those in the case at bar. 


However, if it can be assumed, without conceding, ae the search 
of appellant's person took place after a non-warrant arrest, then the 
most persuasive case to be found in the District of Columbia in which 
there is a great deal of similarity with the situation in the case at bar, 
is United States v. Castle,” 138 F.Supp. 436, in which Judge Youngdahl 
granted defendant's motion for a new trial, then ordered the evidence of 


defendant's possession of narcotics suppressed. 


a Of course,if the search preceded the arrest, then there can be no question but 
what the evidence was unlawfully obtained and should have been suppressed. 


8 


Cited in Bynum v. United States, supra. 
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is United States v. Castle,” 138 F.Supp. 436, in which Judge Youngdahl 
granted defendant's motion for a new trial, then ordered the evidence of 
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what the evidence was unlawfully obtained and should have been suppressed. 


8 Cited in Bynum v. United States, supra. 


v 





13 


In that case, as here (if it can be construed that the arrest pre- 
ceded the search) in the arrest without a warrant and the ensuing search 
of the person, there was no emergency, and the arrest was based upon 
the suspicion or opinion of some person without personal knowledge of 
the facts. Cf. Worthington v. United States, supra. No affidavit was 
taken from the informer in Castle and the Government contended there, 
as here, (at least inferentially) that the arrest and search can be sus- 
tained on the theory that when defendant reached into his pocket the 
police officers also had reason to believe that the defendant was about 
to commit a felony, and consequently they had the right to seize and 
hold defendant and go into his pocket. When they found narcotics, then 
and only then, was Castle arrested, for they now had evidence that a 
felony was being committed in their presence. 


Judge Youngdahl has elaborately detailed the authorities upon 
which he based his decision that the motion to suppress the evidence so 
obtained should have been granted. Of compelling logic is the court's 
statement at page 438: ''When the court is called upon to determine the 
legality of a search without a warrant but based upon an arrest, it must 
scrutinize the validity of the arrest with great care, for the Fourth 
Amendment, which gives to our citizenry reasonable security and free- 
dom from unwarranted prying into their personal affairs, declares that 
the right to privacy should yield to the right of search at the determina- 


tion of an independent judicial officer rather than that of a policeman or 


any other agent of the Government." Citing Gouled v. United States, 
255 U.S. 298,303. There, as here, according to Judge Youngdahl's 


reasoning: ''The most reasonable inference is that they went to the 


apartment for making an arrest."' Likewise, there, as here, the offi- 
cers did not testify that the accused made menacing gestures or that 
they had knowledge that defendant was dangerous. On the Government's 


theory in that case, Castle was subject to legal arrest on the ground 
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that he was about to commit an assault with a dangerous weapon when 
they seized him, and the attending search revealed narcotics in the 
pocket of the defendant's clothing. The sole distinction between Castle 
and the case at bar is that here the officers had obtained a search war- 
rant for the premises into which they propelled appellant -- a warrant 
which to all appearances had been fully executed at the time when appel- 
lant was arrested. There is a further indication of similarity of cir- 
cumstances in the two cases when the lapse of time between receipt of 
information from the informer and the arresting action, is considered. 
Here, there was a lapse of approximately 18 hours. By the same token, 
while the record is obscure as to the exact time when the house-search 
warrant was obtgined, it would appear that some 8 or 9 hours elapsed 
between the obtaining of the house-search warrant, the execution there- 
of, and the arrest of appellant. See also: Williams v. United States, 

99 US App. DC 161, 237 F.2d 789. 
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Respectfully submitted, 


HORACE J. DONNELLY, JR. 


730 - 15th Street, N. W. 
Washington 5, D. C. 


Counsel for Appellant 
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QUESTIONS PRESENTED 


Where the record discloses that the police had reliable in- 
formation that illegal narcotics sales occurred inside 62 P 
Street; that appellant was a party involved; that a telephone 
call by an informant to a person not the appellant, overheard 
on a regular extension by police with the caller’s consent, con- 
firmed this information; that the informant was searched, 
found without narcotics, and observed to enter and return from 
62 P Street with narcotics which he stated he bought therein ; 
that a search warrant was obtained and executed; that illegal 
narcotics and several drug addicts were found in appellant's 
premises; that upon appellant’s entry, after being warned 
away by his mother, he dropped a bag of groceries when con- 
fronted by police, and removed from his pocket a small bag; 
that he then struggled with police, and was arrested; and that 
he was then searched and found in possession of illegal nar- 
cotics; in the opinion of the appellee the following questions 
are presented: 

1. Was not the District Court correct in ruling that listening 
to a telephone conversation on a regularly used extension, with 
the consent of the party originating the call, is not wire- 
tapping? 

2. Was there not probable cause to issue a search warrant 
for 62 P Street? 

3. Was there not probable cause to arrest appellant? 

4. Was not the ensuing search of appellant pursuant to a 
lawful arrest, and therefore proper? 

5. Were not the narcotics, which were found on appellant's 
person, properly received in evidence at his trial? 


(T) 











t: 
I. Evidence of illegal eales of narcotics inside 62 P Street 
showed adequate probable cause to issue a search warrant 


A. Appellant, who was not party to a telephone con- 
versation, has no standing to object to ite divul- 
gence...------------------------ oon nnn en 

B. Listening to a telephone conversation on a regularly 
used extension, with the consent of one of the 
parties, is not wiretapping : 

C. Excluding the telephone conversation, there was 
adequate probable cause to issue the search war- 
Tant... --cencncnn nnn nnn enn nwo nnn ween nnn n ene 

D. No objection was made to the testimony; hence the 
point may not be urged as error. 

II. Information, observations, and evidence gave police probable 
cause to arrest appellant. The ensuing search of appellant 
was, therefore, legal 
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COUNTERSTATEMENT OF THE CASE 


Appellant was charged in a four count indictment filed 1 
District Court on May 5, 1958, with violation of the Federal 


narcotic laws, to wit, 26 U.S.C. § 4704(a) and 21 US.C. § 174 
(JA. 2). On June 4 and 24 he moved to suppress certain 
barcoties found in his premises and on his person at the time 
of his arrest. These motions were heard on November 25, 
}958 (J.-A. 3-5). eae 
At the hearing on the motions appellant admitted the pos- 
session of the narcotics found on his person (J.A. 7). The 
evidence adduced on the motion showed that members of the 
Narcotics Squad of the Metropolitan Police had received re- 
liable information from a known informant that appellant was 
ddealing in narcotics at 62 P Street” (J.A. 11). ' Thereafter, 
the informant placed a call to a telephone number which he 
gtated to the police was listed to appellant at 62 P Street (I-A. 
12). The informant talked to 3 person named “Sonr y”, while 


g police officer listened on a regular extension phone. The 1n- 
(1) ae 





formant “agreed” to the officer’s listening in on the conversa- 
tion (J.A. 18). After the telephone call, the informant went 
with the officers to 62 P Street, where he was searched, found 
to be without narcotics, and given money. While the inform- 
ant went into the premises, the officers observed, and in about 
fifteen minutes the informant returned with narcotics which 
he stated he had purchased at 62 P Street (J.A. 12). 

Later the same day the officers executed an affidavit (J.A. 
31), and obtained from the U.S. Commissioner a search war- 
rant for premises 62 P Street, N.W. (J.A. 32). Later that 
same day * the officers went to 62 P Street, where they knocked 
at the rear door, announced their purpose and authority, and 
received no answer. After hearing scufiling inside they pushed 
on the door which, being unlocked, opened; whereupon the 
officers entered and executed the search warrant (J.A. 9-10). 

Upon entering the premises the officers observed several 
addicts and some narcotics paraphernalia on the first floor. 
They also found a jar containing ten capsules of heroin in & 
chair. All persons present disclaimed ownership of the heroin. 
Appellant’s mother, who stated that the first floor belonged to 
Barbour, began screaming when, after several addicts had 
entered, a party she identified as Leroy came up to the door. 
She warned Leroy not to come in because the police were there 
(J.A. 10, 40, 64). As appellant entered, the officers identified 
themselves. At that point, appellant dropped a full bag of 
groceries on the floor, reached in his pocket and extracted a 
small brown bag. He was placed under arrest as he struggled 
with the officers, and when searched, was found to be in posses- 
sion of ninety-nine capsules of heroin (J.A. 10, 20-22). The 
District Court denied the motion to suppress in a memorandum 
opinion (J.A. 23-30). 

Thereafter, during trial before the Court, on July 17, 1958, 
a jury having been waived, the following facts were brought 
out in addition to the facts which had also been previously 
brought out at the hearing on the motion. When appellant 
appeared at the door of 62 P Street, Officer Aiken recognized 
him (J.A. 41), because the informant had identified appellant 


2 Because it was Sunday there was difficulty in obtaining the necessary 
men to execute the search warrant (J.A. 58). 
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through a picture at police headquarters (J.A. 53-54). The 
informant had given reliable information to the police on 
several other occasions (J.A. 48). When the informant re- 
turned with one capsule after making the purchase at 62 P 
Street prior to the obtaining of the search warrant, a prelimi- 
nary field test disclosed that the capsule contained a narcotic 
alkaloid of the opiate group (J.A. 50). There were no tax 
stamps on any of the narcotics recovered from appellant 
(J.A. 76). 
\ At the conclusion of the evidence, the court found the de- 
feudant not guilty on counts one and two, involving the ten 
capsules found on the premises, and guilty on counts three and 
four, which involved the one hundred capsules found on the 
person of the appellant. 

Appellant was sentenced on September 15, 1958, to a term 
of imprisonment of two to seven years on count three, and 
seven years on count four, concurrently (J.A.86). This appeal 


followed.” 
STATUTES INVOLVED 


Title 26, United States Code, Section 4704(a), provides: 


General requirement.—It shall be unlawful for any 
person to purchase, sell, dispense, or distribute nar- 
cotic drugs except in the original stamped package or 
from the original stamped package; and the absence of 
appropriate tax paid stamps from narcotic drugs shall 
be prima facie evidence of violation of this subsec- 
tion by the person in whose possession the same may be 
found. 


Title 26, United States Code, Section 7237, provides in part: 


Violations of laws relating to narcotic drugs and to 
marihuana—(a) Where no specific penalty is other- 
wise provided.—Whoever commits an offense, or con- 
spires to commit an offense, described in part I or part 
II of. subchapter A of chapter 39 for which no specific 
penalty is otherwise provided, shall be imprisoned not 

* The only defense raised at trial, and on this appeal, by appellant is that 


the narcotics found in the possession of appellant were not legally seized, 
and therefore should have been suppressed (J.A. 36). 





4 
less than 2 or more than 10 years ze an, in addition, may 


* * & 
Title 21, United States Code, ee 174 pono: 


Same: penalty: evidence—Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or any territory under its control or 
jurisdiction, contrary to law, or receives, conceals, buys, 
sells, or in any manner facilitates the transportation, 
concealment, or sale of any such narcotic drug after 
being imported or brought in, knowing the same to 
have been imported or brought into the United States 
contrary to law , or conspires to commit any of such 
acts in violation of the laws of the United States, shall 
be imprisoned not less than five or more than twenty 
years and, in addition, may be fined not more than 
$20,000. For a second or subsequent offense (as deter- 
mined under section 7237(c) of the Internal Revenue 
Code of 1954), the offender shall be imprisoned not 
less than ten or more than forty years and, in addition, 
may be fined not more than $20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had pos- 
session of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the satis- 
faction of the jury. 

Title 47, United States Code, Section 605, provides in part: 

Unauthorized publication or use of communications. 

* * * and no person not being authorized by the 
sender shall intercept any communication and divulge 
or publish the existence, contents, substance, purport, 
effect, or meaning of such intercepted communication 

to any. person; and no person not being entitled there- 
to ‘shall receive or assist In receiving any interstate or 
foreign communication ‘by wire or radio and use the 
same or any information therein contained for his own 
benefit or for the benefit of another not entitled there- 
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to; and no person having received such intercepted 
communication or having become acquainted with the 
contents, substance, purport, effect, or meaning of the 
same or any part thereof, knowing that such informa- 
tion was 80 obtained, shall divulge or publish the ex- 
istence, contents, substance, purport, effect, or mean- 
ing of the same or any part thereof, or use the same or 


any information therein contained for his own benefit or 
for the benefit of another not entitled thereto. * nd 
Title 4, District of Columbia Code, Section 140 (1951), 
provides: 
Arrests without warrant—The several members of 
the police force shall have power and authority to im- 
mediately arrest, without warrant, and to take into cus- 
tody any person who shall commit, or threaten or 
attempt to commit in the presence of such member, 
or within his view, any breach of the peace or offense 
directly prohibited by Act of Congress, or by any law 
or ordinance in force in the District. * * * 
Rule 41(e), Federal Rules of Criminal Procedure, provides: 


Motion for Return of Property and To Suppress 
Evidence. 

A person aggrieved by an unlawful search and seizure 
may move the district court for the district in which 
the property was seized for the return of the property 
and to suppress for use as evidence anything so obtained 
on the ground that (1) the property was illegally seized 
without warrant, or (2) the warrant is insufficient on its 
face, or (3) the property seized is not that described 
in the warrant, or (4) there was not probable cause for 
believing the existence of the grounds on which the 
warrant was issued, or (5) the warrant was illegally 
executed. * * * 


SUMMARY OF ARGUMENT 


It is not “wiretapping” when a police officer, with the consent 
of one of the parties, overhears a telephone conversation on & 
regularly used extension. Therefore, § 605 of the Federal Com- 
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munications Act of 1934 was not violated. In any event, ap- 
pellant has no standing to challenge the use of the conversation 
because he was not a party to it. Furthermore, he is foreclosed 
from urging the point since he did not object to the testimony 
in the court below. In any event, the conversation merely 
confirmed information already possessed by the police. 

Reliable information, observations, and the observed “buy” 
of narcotics from 62 P Street provided more than adequate 
probable cause for the Commissioner to issue the search 
warrant. — 

The search of the premises was valid. The information thus 
obtained, plus other information the officers had, in addition to 
the actions of appellant and his mother, constituted probable 
cause to arrest appellant without a warrant. The ensuing 
search of appellant was proper. Narcotics found in his posses- 
sion were thereafter properly admitted into evidence at his 
trial. . 

ARGUMENT 


L. Evidence of illegal sales of narcotics inside 62 P Street 
showed adequate probable cause to issue a search warrant 
for those premises 


Appellant argues that certain information obtained by the 
police was obtained illegally, and should therefore have been 
excluded by the Court in determining whether probable cause 
existed for issuing a search warrant for premises at 62 P Street, 
N.W. The information was obtained in the course of a tele- 
phone conversation between a police informant and one George 
“Sonny” Brown which was overheard by a police officer from 
a regularly used extension telephone in the presence of, and 
with the consent of, the informant. 


A. Appellant, who was not a party to a telephone conversation, has no 
standing to object to its divulgence 


At the outset it is clear that appellant has no standing to 
object to the use of the telephone conversation by the police. 
Section 605 of the Federal Communications Act* affords a 
statutory protection to the senders of messages which is un- 


747 U.S.C. § 605. 
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related to the protection of the Fourth Amendment... Olm- 
stead v. United States, 277 U.S. 438 (1928) ; Goldman v. United 
States, 316 U.S. 129 (1942) ; On Lee v. United States, 343 US. 
747, 754 (1952); and see Hart v. United States, 76 US. App. 
D.C. 193, 130 F. 2d 456 (1942). Persons not parties to a com- 
munication have no standing to object to the divulgence of 
its contents. Goldstein v. United States, 316 U.S. 114 (1942) ; 
Benanti v. United States, 355 U.S. 96 (1957) at footnote 12, 
p. 103; United States v. Coplon, 185 F. 2d 629, 636 (2d Cir. 
1950). In this case, the appellant was not a party to the 
telephone conversation overheard by the police. Therefore, 
he has no standing to complain of the divulgence of, or the use 
of, its contents. 


B. Listening to a telephone conversation. on a regularly used extension, 
with the consent of one of the parties, is not wiretapping 

In any event, appellant’s contention that the Federal Com- 
munications Act was violated by the listening in on a telephone 
conversation by a police officer over & regularly used extension, 
in the presence of and with the consent of the calling party, 
is without merit. It is now well settled that the listening in 
of third parties on a regularly used telephone extension with the 
consent of one party to the conversation is not a violation of 
Section 605, of Title 47, US.C. Goldman v. United States, 
supra, Rathbun v. United States, 355 U.S. 107 (1957) ; Ladrey 
v. United States, —— US. App. D.C. ——, —— F. 24 —— 
(No. 13906 decided July 31, 1958), cert denied, —— US. —— 
(December 15, 1958) ; United States v. Sullivan, 116 F. Supp. 
480, aff'd, 95 U.S. App. D.C. 78, 219 F. 2d 760 (1955).* In the 
Ladrey case the facts confronting this Court were similar to 
the facts in the instant case. A police officer listened on & 
regularly used extension while another party who was aiding 
the police placed a call. In this case, however, the record re- 
flects that a readily cooperating informant consented to the 


‘For cases in other Circuits holding that listening to a telephone conver 
sation on an extension telephone is not a violation of Section 605 see: 
Douglas v. United States, 250 F. 2d 576 (4th Cir. 1957) ; Flanders v. United 
States, 222 F. 24 163 (6th Cir. 1955) ; United States v. Pierce, 124 ¥. Supp. 
264, aff'd, 224 F. 2d 281 (6th Cir. 1955) ; United States v. Bookie, 229 F. 2d 
130 (7th Cir. 1956) ; United States v. White, 228 F. 2d 832 (7th Cir. 1956). 
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monitoring of the call by police (J.A. 18).> As this court said 
in Ladrey: * 

‘No one is s hound to answer a ringing telephone. If he 

does pick up the receiver, he is not required to talk to 
the outside caller. If he chooses to talk, he may well 
understand that the calling party, the original “sen 
may have others listening to the conversation, whether 
in 8 group around ¢ the caller’s telephone or on an exten- 
sion attached to it. Quite apart from any such observa- 
tions, the Supreme Court has passed upon the point 
[citing Rathbun v. United States] adversely to appel- 
lant’s claim. 
“Bach party to a telephone conversation takes the risk 
that the other party may have an extension telephone 
and may allow another to overhear the conversation. 
When such takes place there has been no violation of 
any privacy of which the parties may complain.” The 
Court held squarely that Section 605 had not heen vio- 
lated, for there had been no “interception” as Congress 
intended the word to be used. 


Therefore, it is clear that the acts complained of here do not 
constitute a violation of Section 605. 


C. Excluding the telephone conversation, there was adequate probabk 
cause to issue the search warrant 3 

Furthermore, in the instant case, the information which the 
police obtained over the telephone merely confirmed informa- 
tion which they already had, namely, that persons named 
Leroy and Sonny were operating a “dope pad” at 62 P Street, 
N.W. (J.A. 12, 17, 31, 47). With their prior information, and 
after the telephone call, the officers went with the informant 
to 62 P Street. There, the typical narcotics drama unfolded. 
The informant was searched, found to be without narcotics, 
and was given marked money. He was observed to enter the 
premises, which were kept under surveillance while he was 


"*It should also be noted that in the instant case the party called by the 
informant was not the appellant. 
* Ladrey ¥V. United States, No. 13906, decided July 31, 1958, at p. 2, 10, slip 
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inside. Upon his returii thé informant turned over to the 
police nareotics which he stated he had purchased inside the 


verified their information. through. the. 
cliase of narcotics from the premises by. the formant, With 
all of thése facts before him, the Commissioner had adequate 
probable cause to. issue.a search, warrant. for 62, P. Street. 
Brinegar v.\United States, 338. US. 160. (1949) 3 Mills _v. 
United States; 90.U.S. App: D.C. 365, 196 F. 2d 600 (1952), 
cert: denied, 344 U;S.,826; Smith v. United States, supra; and 
see also Dear Check Quong v. United States, 82 U.S. App: DC. 
8; 160 F. 2d'251 (1947); Higgins v. United States, 81 U:S. App. 
D-C: 371, 160 F.; 2d 222 (1946). 1s yeiedio 
Therefore, dince the search warrant, was, properly issued, 
the énsuitig search of the premises was proper.’ 
TT a at rs ‘ ak Set Sl werk 2 mage pA lg AS 
‘Although the maiiner of éxecution of the warrant {s not challenged, it 
is clear that it was properly executed. The police knocked several times, 
announced their identity, authority and purpose clearly, and after getting 


no response, hearing scuffing inside, they entered by pushing open an un- 
locked door (J.A. 9, 10, 72). 
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D. No objection was made to the testimony, hence the point may not be 
urged as error 

It should also be noted that no objection was entered to the 
testimony of the police officer concerning the telephone con- 
versation which he overheard. This was true at the trial as 
well as the hearing on the motion to suppress. Therefore, 
appellant is foreclosed from urging the point as error. Rule 
51, FR. Crim. P. Furthermore, in view of the minor part 
which the information thus obtained played in the overall case, 
and the clear status of the law on the point, it is apparent 
that the claimed irregularity is not plain error affecting sub- 
stantial rights that would merit its consideration under Rule 
52(b), FR. Crim. P.; United States v. Reed, 96 F. 2d 785 (2d 
Cir. 1938). 


IL. Information, observations, and evidence gave police prob- 
able cause to arrest appellant. The ensuing search of 
appellant was, therefore, legal 


Appellant argues that even if the search warrant was valid, 
-the arrest of the appellant was improper because he was not 


committing a felony at the time of his arrest. - However, not 
only was the appellant violating ‘the Federal narcotics laws 
at the time of his arrest, but there was more than sufficient 
probable cause for the police to believe that he was so violat- 
ing the law at the time he entered 62: P Street. The record 
- discloses that there were facts and circumstances known to the 
- officers by personal observation and by reasonably trustworthy 
information which would justify a trained police officer of 
reasonable caution in believing that the appellant was violating 
the Federal narcotics laws at the time of his arrest. " 
Probable cause having therefore been established, appel- 
lant’s ensuing arrest was reasonable and justified. Brinegar 
v. United States, supra; United States v. Rabinowitz, 339 
US. 56 (1950); Mills v. United States, supra; Bell v. United 
States, 102 U.S. App. D.C. 383, 254 F. 2d 82 (1958) ; Smith v. 
United States, supra. 
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The record discloses that the police had received reliable 
information that appellant was selling narcotics at 62 P Street.° 
Their informant had identified a photograph of appellant to 
the police officers prior to the search. At the time of the exe- 
cution of the search warrant the officers found contraband 
narcotics on the first floor of the premises; appellant’s mother 
told them that appellant was in exclusive control of the first 
floor. The officers also found several narcotic addicts present 
in the premises when they entered. All of the persons present 
there denied possession of the narcotics which the officers 
found. When appellant came to the door he was recognized 
by Officer Aiken. At that time his mother indicated that the 
person at the door was appellant, and began screaming at him 
not to come in because the police were there. Thereupon, as 
the officers identified themselves, the appellant dropped a full 
bag of groceries on the floor and immediately reached into his 
pocket and removed therefrom a small brown bag. He then 
struggled with the police as they effected his arrest. Applying 
the established standards, it is clear that from the above facts 
the officers had probable cause to arrest the appellant. There- 
fore, the subsequent search of his person immediately after his 
arrest was proper, and the nearly one hundred capsules of 
heroin found in appellant’s possession was properly admitted 
in evidence at trial. 

CONCLUSION 
Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 
Oxtver GASCH, 
United States Attorney. 
Cart W. BELCHER, 
Cuartes W. HALLECE, 
Assistant United States Attorneys. 


* at the time they obtained the search warrant the police did not obtain 
an arrest warrant for appellant because they did not wish to jeopardize the 


physical safety of their informant (J.A. 54). Under the circumstances, - 


their action was reasonable. 
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